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Captain John B. Jones, Jr. 
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tract ~ a wDivision 
The Judge Advocate General’sSchool,
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i 

Introduction . 
. , $  1 

not taucing about an occasional 
4 We’re looking at a government-wide, sys 

, run dround the procurement Jyles. 
I 

tatement. Senator Carl L 
Department of Defense’s @OD) ,use of the Economy Act of 
1932 (Economy Act or Act): an often misuederptqod W u t e  I 
designed to promote efficiency in-government procurement. 
The Economy Act authorizes federal agencies to order goods 
and services from other,federal agencies when an agency 
determines that it i s  in the best interest of the government to 
do so and the ordered goodstor services cannot, be provided 
“as conveniently or cheaply” by private industry.3 Signifi- , 
cantly, agencies placing an Economy Act order with another 

uirement to obtain full 

s’ are unknown, the 
DOD offloaded as much as $3 billion per year from 1990 to 

’ I1992.6 

Because of persistent abuses of the DOD’s authority under 
the Economy Act, Congress recently directed the DOD to 
rewrite its regulations implemehting the Act.’: In response, the 
DOD has substantially restricted offloading under the Econo

.explores the history an 
Economy Act, discusses current statutory provisions, exam
ines the DOD’s use of the Economy Act to offload rquire
ments, and reviews changes in the DOD policy in res 
recent congressional direction. 

r )  

History and Purpose 
, 

Prior to the Economy Act, federal agencies had no general 
authority!to order goods or services from another agency.&, 
Agencies were prohibited from undertaking work for other 
agencies if i t  involved increasing their personnel or facilities, 
and they were prohibited from receiving reimbursement for 
the pay of personnel performing the work for another agency.’ 
As the Great Depression took hold and the hation was con
fronted with “industrial stagnation, unemployment, a period of 
low commodity prices, and dwindling, if not disappearing, 
national income,” Congress s6ught ways to curtail the expens
es of the federal govemment.10 Congress ‘seizedon the Econ
omy ActBs a method of realizing sdbstantial economies in the 
govetnment by deleting “duplicating and overlapping activi
ties.”” The legislative history reflects Congres’s’s belief that 
private fndustry should not be called cm to perfom “what gov
ernment agencies can do more cheaply for each other,” and 
that government agencies “especially equipped to perform the 
work” should be available whenever work can be performed ’ 
‘‘asexpeditiously and for lessmoney” than elsewhere.’* Con-. 
gress also recognized that it would be unfair to the agency 

I Senator CarlLevin, quoted in Reporl: Agencies’ Contracting Practices Dodged Federal Law,  DAILYPROORESS.Jan. 27. 1994,at AI. A6. , , . 
2 3 1  U.S.C. # 1535 (1988). 

3 Id. 
I C  I I , j I I I I ,  

10 U.S.C.A. 5 2304(c)(5) (West Supp. 1994) (allowing agencies to use “other than competitive procedures” when a statute expressly authonzes the procurement 
from another agency); National Gateway Telecom. Inc. v. Aldridge. 701 E Supp. I 1 0 4  (D.N.J. 1988); Liebert COT..B-2322343.70 Comp. Gen. 449,914 CPD 
1413 (1991). I , 

5See W-LOading: The Abuse of Interagency Contracting to Avoid Competition and Oversight Requirements.Gov’t Cont. Rep. (CCH)199,761 (Feb. 18. 1994). 

6ld. see also OFFICE OF THE INSpEcroR GENERAL, DEP’TOF DEFENSE.AUDIT REPORT NO. 93-042. ALLEGATIONSOF h ’ R O P R m  blVOLWffi DOD ACQIJLSITIONS OF 
SERVICESTHROUGH OF ENERGY 93-0421.THE DEPARTMENT (Jan. 21.1993) [hereinafter DODIG REFORT 

7National Defense Authorization Act for W s d  Year 1994. Pub. L. No. 103-160.# 844,107 Stat. 1547.1720-21 (1993). , 
I . * 

lSee In the Matterof Washington Nat’l Airport; Feded Aviation Admin.; Intra-agency Reimbursements Under 31 U.S.C. # 686 (1970), B-136318.57 Comp. Gen. 
674 (1978). 

, I  


9To the Secretary of Interior. A-22581.7 a m p .  Gen. 709 (1928) (reimbursementwould have the effect of augmenting appropriation). See also 31 U.S.C.g 1301 
(“Pulpose Statute”); 31 U.S.C. Q 33M(b) (“MiscellaneousReceipts Statute”). % ‘ I < , 

IaH.R. REP.No. 1126.72d Cong.. 1st Sea.I (1932). ’. . 

‘‘Id. at 15. , i . ’  

I .  .“Idat 16. 
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performing the work to shoulder the cos! 2f perf$@ance, and 
thus decided that the “entire cost” musfbe paid by the agency 
ordering the goods or services.13 

Congress passed the Economy Act in 1932 qs 
ment to section 7 of the Fortification,&$? 
nally written, the Economy Act authorized the head of any 
“executive department,” “independent establishment of the 
governmenty “bureau,”.or. ’!office,’ho !place otdersJCittr
another agency, ifcfunds were available and ifthe order was in7 
the Yintetest ?of the igo.vvgrnmenti”!A:The Act required the 
ordering agency to:pay%e:hetua18cost,oE4he goods or services 
provided and authorized advance Ipifymdnlbtothe performingi 

agency. Significantly, the Act did not authorize contract 
offloading; orders were pedtted only:tb”agencies “in a posi
tion to supply or equipped to render” the requested goods or 
services,16 The Act also cbntainedlanimportani‘proviso4hat 
if thelrequired goods or services “can’be as conveniently t)rL 

more cheaply performed by private agencies w c h  work shall‘ 
be let’by ‘competitivebids h w c h  private 6gencies.Y 
ther, therActLpmvided that an order to another agency “6hAH~ 
be considered as obligations hpnrappropriations in h e  . m eI 

manner.as orders 6rd d  

amended thebkonornyAct,10 authorize the Departmeqts of 
War,!Pavy, Treasury, and,+everalother agencie5 ,!q,prder 
goods,pd services from an ,ageqcy in a position fq.supply,l, 
render,,or.‘‘obtain by contract” the requested goods OPs e  
vices.I9 , Congress subsequently-Fadeoffloading avaifable, 
all agencies in ’1982.20 Congreq$elieved that repova1,of the 
restriction,on,offloading woutd,allow the ‘‘rnaxiwum utiliza- , 
tion by the ,Governmentof yaluable expertise” developed .byI 

1 3 ~ .  
i’ I, * .I WI 1 

~$emeirt.2r;2;Toprevent >gencies from using this autho
rization to circumvent funding restrictions or limitations, Con
gress added a new requirement that any condition or limitation 

le to an ordering agency’s amounts for procurement 
to the placing of the order or the making of the con-

Congress also amended the Economy Act in 1950 to pro
vide that no funds used pursuant to tht Act “shall be available 
for any period beyond that provided by the Act appropriating 
such funds.”Zs By this amendment, Congress intended to 
restrict agencies’.useoKthe Economy Act $asa vehicle locon
tinue the life of appropriated funds beyond their period of 
availability.” No longer could orders be considered as oblig
atiohd in >theBamdJmanneras coniracts placed wltH brivate 
firm’s. Rather, the ordering agkncy must not 6nly Use‘cuhent 
fbhds’ktienordering’underthe Act, but the performing agency‘ 

.t i i  ” ”  * 4; I , ’ ” 1  I C  1 
I ’  ‘(i) amounts are avhable; 1 , 

-
-

.I_ . .. . ~ . ., _. . . 

\ Y  ., 1 >I 

14Act~fMay21.1920,ch. 194.87(0).41 SW.613. 

15EconomyAct of 1932. ch. 314.8 601.47 Stat. 417. 

I6See To the Acting Secretary of the Navy, B-7071, 19 Comp. Gen. 54.4 (1939) (holding that Economy Act does not authorize the transfer of funds from one 

I , I I ’  P ’ 
( 

‘9Pub. L. NO.77-670,~h.507.56 Stat. 661 (1942). 1 

’ L ^ I ‘ 1 ’  

mActof October 15, 1982. Pub. L. No. 97-332,96 Stat. 1622. 
)I t #  I ( I , ’ ’  

21H.R. REP.NO.456.97th Cong..2d Sess. I .  4 (1982). reprinted in 1982 U.S.C.C.A.N.3182.3185. 
r , J L I ~ E T  I I I ‘1 + I 

=Act of October I at 31 U.S.C.A.P 1535(c) [West Supp. 1994)). See also H.R. REP.No. 456,97th
Sess.6 (1982), reprinted in 1982 U.S.C.C.A.N.3 187. 

24H.R. REP.NO. 1797.81st Cong..2d Sess.9 (1950). , I< , .L ; ’ /  

=To theSecretary of Agriculture, B-104354.31 Comp. Gen. 83 (1950). I I I /  

2631 U.S.C.8 1535(a)(1988). ; I  1 t ‘  
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* , (3) the agency or unit to fill the order i s  . : , 

I I able to provide or get;by contract,the 
, ordered goods or services; and . I ‘ l l  

-\ ‘ L 
e agency,decides o 

goods o r  servicesjcannot be provided by I ,  

contract,as conveniently. or cheaply by a 

t 

A question often,prises within the DOD as to what consti

tutes an “agency” :under the Economy Act. 44 (wiewof the 


onstrates that Congress considers the 

as well as the DOD, as “agencies” for 


Economy Act purposes. For clarity, the codified version of 
the Economy Act substitutes the word “agenc i‘,‘execu
tive department or ,independent establishment of ,the Govern
ment,” and the wo$s “major organizational unit” for ‘‘bureau 
or office.”*’ Although the Economy Act does not further 
define “agency,” 31 U.S.C, §lo1 defines “agency” to include 
a “department, !agency. Qr instrumentality ,of .the United 
States.’*a Prior to amending the Economy Act in a982 to per
mit offloading by all federal ggencies, Congress recognized 
the DQD and the military departments as distinct agencies in 
subsection (b) of the Act, which authorized “the Secretary of 
Defense, the Secretary of a military d e p m e n t  of the Depart
ment of Defense,” and several other agencies to order goods 
and services from other agencies which could obtain the items 
“by contract.”*9 Congress deleted subsection (b) in 1984 
when making technical amendments to the codified Yersion of 
the Act, because subsection (b) no longer was necessary after 

1 JI , 

Congress made offloading universally available in  1982. 
Nevertheless, Congress did not intend to make any substantive 
change to the 1aw.m ( 

Additional1y;the Aimed Services Procurement Act defines 
“head of amagency” to include the Secretary of Defense, the 
Secretary ofthe Army, the Secretary of the Navy, and the Secl 
retary of the Air.Force.31 Likewise. the Federal Acquisition 
RegulatiohL(EAR)iwhich implements the Economy Act, 
defines executive xagencies ’to include military departments.J* 
Significantly,the militpry departments receive separate appro
priations33 andycongress prohibits the transfer of funds 
between appropriations unless authorized by law.34 The 
Cotnptroller General has held that the military departments 
have no generalauthority independent bf the Economy Act to 
transfer funds; :thus, military. interdepartmental purchase 
requests (MIPRs) are issued pursuant to therEconomy Act.35 
For these reasons; the Economy Act governs reimbursable 
orders from one military department to another, as well as 
orders from a military department or other DOD agency to a 
non-DOD agency.36 Each military department is an “agency” 
within-themeaning ofstheEconomy Act. However, nonappro
priated fund activities do not constitute “agencies” within the 
meaning of the Economy Act.37 

Who Decides to Place the Order? 

The statute simply provides that the t“head of an agency” 
may ,@acean Economy Act order. Furthermore; the agency 
head mcst decide that the order is in the best interest of the 
United:States and that the ordered goods and services cannot 
be protided as conveniently or cheaply by commercial enter

$ I ’ 

.C.C.A.N.1895.1973. ‘ : 
’ , I ‘  I2831 U.S.C.4 101 (1988). 

2931 U.S.C.A.8 1535 (West 1983). 

‘ mPub. L. No. 98-216.98 Stat. 3 (1984). The opening statement of the act described it as an act to codify “without substantive change recent laws rela 
h\ 

-“I finance and transportationand to improve the United States Code.’’ 

’ I.S.C.A. Q 2302 (West Supp. 1994). “ 

SERVS.ADMIN. ACQUISITION ACQUlSmON=GENERAL m. AL.. FEDERAL Rm.2.101 (Apr. I,  1984) [hereinakr FAR]. Seealso DEP’TOF DENSE, DEFENSEFEDERAL 
Rm.Suw. 202.101 (Dec. 31.1991) [hereinafter DFARS]. 

1 33See. r.g.. Department of Defense Appropriations Act, 1995.Pub.L. No.103-335.108 Stat.-(1994). 
4 

”See 31 U.S.C.A. 5 1532 (West 1983) (providing that mounts available in an appropriation may be withdrawn and cledited to another appropriation only when 
authorized by law). 

-’sObligationof Funds Under Military Interdepartmental Procurement Requests, B-196404.59 Comp. Gen. 563 (1980) (rejecting argument that IO U.S.C. 2308 
and 2309 pFvide M independent basis for military departments to enter reimbursable,agreements)., i 

%See DEP’TOF ARMY, AM)REG. 37-1. ARMYACCOUK~NG FUNDComa. glossary, sec. 11, Terms (30 Apr. 1991) [hereinafter AR 37-11 (defining Economy Act 
orders as orders issued to other ,governmental agencies. “including orders for work pr services to be performed by components of the Department of Defense“). A 
plausible argumenf exists that the Eeonomy Act does not apply to intra-DOD, direct citation orders,to the extent that the performingdepatmmt does not augment 

I its appropriation. but merely acts as a “conduit”for the ordering department’s funds. See IO U.S.C.A.5 2309(a) West 1983) (providing that appropriations avail
able to DOD. the military departments, the Coast Guard. nnd the National Aeronautics and Space Administration may be made available “through administrative *’ -	 allotmentwfor obligation nt by another agency “wjthout transfer ef.fundson the books of the Department of the Treasury”). Within the Army. d i m  
fund cite orders are prefe mbuaabre,orders. See AR 37-1.supr0, para 12-7b. 

t 

37Departmentof Agriculture Graduate Sch.-Interagency Orders for Training, E-214810.64 Comp. Gen. 110 (1984). 
t 
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prist.! The FAR.provides that the agency ;headFor designee” tion must include a Ifihaing’that legal ’autharity for the order 
may detennine.Mt anXconomy Act order is in the govern-‘ “otherwise‘8xists,’!’rand that the arde’r‘does’dot kbnflict with 
ment’s interest.38 \ r ; l  9r;j , I -jr.- I “any other agency’s authiDrity Or ‘+espohslbility.”43’Further, 

the agency head must find that the acquisition conforms to the 
The Secretaryd t h e  Army is:the head of the Dipartment of requiremints of FAk subpart 7.3 if the order involves the use 

~ 

thefArmy?9 Until recently,rthe agency head designee ?IJithin 
the DOD for Economy’Act determinatioas was the tontracting 
officer. A recent amendment to‘the Defense Federdl Acquisi
tion Regulation Sudplemenr @FAR$) elimihated this designas 1 

tion, relegating the contracting officer to :arrn+tadvisory*mle”1 
within the DOD.40 .Nevertheless, Army’ieguihtion still pro
vides that, for Economy.Act orders requiring[contra& action 1 

outside the local *contractingoffice, the fcontmcting,officer’ 
must ”ensure enforcedent lof the FAR and DPARS”llbyi 
preparing a writte’n detetmination “on .therMIPR’O~astoi 
whether the order is i n  thebest interest of the govemmentjr 
including the ekpected economies >orother advantages to be I 
achieved by the order.4k Additionally;. the ordering activity; 
must coordinate‘theorder with iegal counsel.4* ) . ”  

‘ I‘ ) I  I l - l : i , ‘ )  r , ;  I 1 ( 7 & I 3  

r A s  sed below, -the Secretary of Defense1 
recently placed _additional determinatidn’ requirements’#onrall 
DOD-aativities ordering goods or se 
agencies.43 ! I  L 

q. Best l m m s t  Detenninatian *I 

“The Economy Act stipulates that agencies may -placeorders 
ifJhe head of She ordering agency decides the order is in (‘the 
best interest of the United States Government.”+‘?tThe Act i 
thus contemplates a reasoned determination by the%gency 1 

head prior to ,placing the’order. Unfortunately, the FAR pro
vides very little guidance about what factors an agency head 
should consider i n  making a “best interest” determination. 
FAR 17.502 states that an agency may place orders with any 
other agency if the agency head, or designee, determines Khat 
i t  is “in the Government’s interest to do so.” The detennina-

MFAR 17.502. 
, , >  P , - ‘ .  ’ I ’  1 ) I # [  ‘ 1 1 1 ’ l J l . I I  F 

J9 IOU.S.C.A.P 3013(a)(l) (West Supp. 1994). 

of a comm&dld activity 6perated the perfohning’agency.4 
Aside from ’the ,Ab6Ve, Yher~AR~’do&‘~nothihgto aid in the 
determination process; i t  fails Wen’lo dentlbn the require
ment that the performing agency provide the goods or services 
as “conveniently or cheaply” as pri+at&hdustry. 

-’The<statdtOrylanguage’ihdlcates thht‘tlie abencp ‘head 
should consqder nbt just th it ’in&bLt‘d� the sbderini’ 
agkncy, but fhe ?best interest of the:WnitedlStat& GovernJ’ 
ment.” ’Ihis‘implies that the agenby head should be concern& 
with how the government as ‘a whole will benefit from the 
proposed tdnsbction:’ Considering the purpdSe‘of the Econo
my Act and its~legislativehistory, an ttgeney:head sh’ould con
sider whether the .performing activity’had thd requisite. 
expertisento ent& And administer a contract,fbr the required 
goods or ‘services. Additiohally! an azency ‘head should con
sider whether the performing agency will compljWith statuto-’: 
ry requirements for:lompetition.4’ Finally?%s discussed 
below, the agency head sholrld konsfder whether tlie QerformL 1 

ing agency will obtain the best‘deal for the’ gojemmknt (b., 
whether the performing agency’Wil l  deliver the’requesteiisup; ‘ 
plies or sefiices as cheaply as commtrcialindu 

I I 

’ \  ,As Convenientfyor Ch 
4 1 l l i  I I ! t I l i ‘ ) ‘,’ 

As original13)enacted,the Economy Act requEred agenciek 
to obtain competitive bids by privatefhns if the goods dr kr- 1 

vices could be provided by private industry “as conveniently 
or more cheaply” than anothei federal agency.48 As written, 
agencies were precluded from ordering from another agency 
at a cost in excess of performance by private industj.’ CbrLr’ 
gress viewed the Economy Act as a method of saving poney 

‘5FAR 17.503(n). For example. the Administrntorof General Services i s i thor i sd  to provide ?6r the PurchGe,lease, ‘and &me;;& 

1 . 1  ’ >  , i ,  i 

&FAR 17.503(b). FederalAcquhitibn Regulation subpart t . 3  imple 
er cdnductidg a cost8co 

W J  

47See 10 U.S.C.&.5 2304(f)(S)(B) (West Supp.’l994)(prohibitin 
competition requirements when prbviding the goods or servicis).‘ B i t  cJ’ffationiil 
that a contractor has standing to challenge agency’s decision to issue Econo 
tion of CICA). 

I . <  

48EcOn~myAct of 1932. ch. 314.5 601.47 Stat. 417. 
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for the government. Tbe,legislative history reflecJs,Con

gress’s belief $hat prjvate .industry shpuld .not perf9rm what, 

government agencies “can do more cheaply for eac 

A committee report noted, for pxample, that the 

of Tpxsury, Justice, and Interior,shwldbe able to,have their 

vessels repaired in government navy yards wbenever the-Navy 

Department could perform the work “as expeditiously and for, 

less money than the materials and services will cost else

where.”sO 


The Comptroller General has consistently supported this 
position. Thus, in To the Governor of,tthe Farm Credit 
Administrution,51 the Comptroller held that the Economy lAct 
did ,notauthorize the use of Naval aircraft unless the ordering 
agency showed that it would cost less than commercial ‘vans-, 
portation. In Washington National Airport; Federal Aviation 
Administration; intra-agency IReimbursements Und 
U.S.C. 686 (1970),52 the Comptroller General revie 
legislative history of the Economy Act and concluded that 
Congress intended to have work performed at the least cost ta 
the government. To accomplish this goal, agencies ,must first 
compute the additional costs to the performing agency in pr9
viding the goods or services. An agency should issue an order 
only if the performing agency’s additional costs are equal to 
or less than the,cost of !he work or service performed by a pri

1 J I 

’ I ‘ *> ‘ ; I  , 
When Congress r Economy Act in 31 U.S.C,4.1 

1535 in J982,Congress inexplicably changed the language,of I 
the Act in a minute, yet significant detail..,Ratherthan requir:,, 
ing the head of the ordering agency to contrwt with cpmmer? 
cia1 industry if it could perform as ,convenientlyor cheaply,as -. 
another federal agency, the codified version provides that ithe-? 
head of the agency may place,an order with another agency if 
$e head of the agency decides that the ordered goods qr WrTti 
vices cannot be provided as conveniently or cheaply by com
mercial sources.54 This inversion of the original statutory 
language implies that the agency head may order from another 
agency if h e  agency head determines it to be either as’cheap’-
49H.R. REP. No. I126.72d Cong.. 1st Sess. 16 (1932). 

mid. (emphasis added). 

SlA-51969,13Comp. Gen. IS0(1933). 

~zB-136318,57Comp. Gen. 674 (1978). 

53 Id. 

W 3 l  U.S.C. 8 1535(a)(4)(1988). 

or as Convenient tp performance by private industry.,Nothing 
in the legislative history suggests >thatCongress intended to 
change zhe meaning bf ahe original provision.55 Nevertheless. 
the literal language implies that an agency head may issue an 
Economy Act order to anothercagencyif he finds only that the 
goods or services cannot be proviUed !:as conveniently” by 
private industry, regardless of whether8the goods Dr services 
can be provided “as cheaply.” 

. ””hc! ComptrbllerGeneral has not s+cificiilly addressed this 
omy Act was’recodified in q982. Howev

er,’recently the Comptroller implicitly recognized that cost ‘is 
a factor ‘in determining the propriety of an Economy! Act 
order.’‘In dlictdphone C0rp.,s6 the Air Force had a require-, 
ments contract for forty dictation systems with Sudsbury Sysz 
terns. ;The Navy issued an Economy Act order to the Air 
Force for m e  dictation.system, which the AirForce proposed 
to provide by issuing a delivery order to Sudsbury. . Picta
phone protested the transaction, arguing that the Navy lacked 
a reasonable basis to determine whether it was obtaining .a 
dictation system “porecheaply” than Dictaphone ,copld pro
vide. The Comptroller denied the protest, finding that the, 
Navy reasonably concluded that it could not,ob@in@e system> 
“more cheaply .or conveniently” than through the Air Force, 
coftract because,fhe,contract price was cheaper than .the Fed, 
era]#Supply Schedu\e pnce.57 Interestingly, the Comptroller ~ 

did not distinguish between the 16convenience1’determination , 
he “as cheaply” determination,and did not base the deci

iency to the government” r 

will continue to require agen
ordered under the Economy 

odd be provided directly ’ 

When considering whether a performing agency can pro
vide the goods or services “as cheaply” as commercial enter
prise, one should consider the interplay between the 
Competition in Contracting Act (CICA)s9 and the Economy 

, must comply with tAct ncies J‘ 

’ . I  

1 

%See H.R. REP. NO. 651.97th Cong.. 2 (198 ed in I982 U.S.C. on (a)(4) as “for clarity” and dl 
deleted provisions as 

”B-244691. NOV.25. 

57See FAR subpt. 8.4. Supply schedule prices normally are based on volume discounts. 

%See also Liebert Corp.. B-2322343.70 a m p .  Gen 449.91-1 CPD q 413 (1991) (holding that ordering agency reasonably determined that offload was likely to 
be “cheapex and more convenient” that a separate agreement);National Gateway Telecom. Inc. v. Aldridge, 701 F. Supp. 1104 (D.N.J.1988) (holding that ordering 
agency msonably concludedthat performing agen 

7 

y9 IO U.S.C. 5%2301-2306 (1988). 
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mation ;processing (FIP)equipminitand services from the 

Congress intended the Economy Act to provide agencies 
with an eebndmical and ‘efficiknt method of utilizing the 
expertise of (otheragencids., (Because of the relative ease of 
placing an Economy Act order with another agency rather 
than obtaining the goods or services competitively, agencies 
eventually came to See Che aonomy Act as a quick tnethHof 
offloading numerads;mutine bepuirements to other agencies; 
especially with year-end funds, In a series of investigationi 
culminating in the issuance of nine separate Teports, the DOD 
Inspector Generalf(DODIG) found that DOD activities had 
abused Economy Act proceduies’by issuing orders to the Ten
nessee Valley Authority (TVA); the Departmerit of 

), the Library of Congress, and other agencies.*’ 
“ 1 ( 1 i L f  

-1n‘onereport summarizing DOD Economy Act orders to the 
TVA from ,May 19S0, to February 1992, the DODIG found 
‘that’DOD activities”is$ued more rfisln 221 Econdmy Act 
wders’, .valuedat $139 million, to the TVA TechnoIogy Bro
kering Program (program) %toprocure .support ,services and 
various equipment items.88 ‘The TVA had established the pro-’ 
grim in 1988 to expand opportunities for technology-based 

1 

I 	
growth in the Tehneisee Valley. The program filled Economy 
Act orders through cooperative agreements and contracts With
private *firmsinside and outside the LTennessee Valley. The’ 
TVA took zhe position that its cooperative Agreemdnts were 
not subject )tothe CICA or the FdR.89 Additionally, the TVA 
assessed a fee ranging from five to ren percent of the mount\  
of dach order to process and administer the procurement. The 
DODIG found that the program permitted agencies to desig
nate the “cooperator” to provide the requested 
vices under the Economy Act order,<th 

kompetition. 3 Many of the “cooperators” klecied by the DOD 
had performed contract work for the DOD previoudy, The 
DODIG further found that DOD activities used the program to 
offload numdrous routine requirements at the ehd of the fiscal ”1.. 
year, using rtxpiting funds.l’iFor‘Cxample, the ‘Air Force at 
HurlJMt Field: ‘Florida,issued ten orders Jo the TVA in Sep
tember! 199.l,t‘oobthin goods and services such’as a gas utili
ty vehicle, walkie-talkies, design of a machine gun range, and 

es and underbmsh.90 

millions of dollarsiworth of FIP hardwate, 
nance, and support services without obtaining 

‘a delegation of procurement authority from the General Ser
vices Administration, as required by the Brooks Act.91 The 
DOD also improperly issued project orders, rather than Econ
omy Act orders,‘Po the TVA for offloading to “cooperators.”9* 
In numerous instances, DOD activities paid more than .the 
actual costs of the goods-and services when ordering from the 
TVA.. The TVA assessed a fee, ranging fromfive to ten per
cent of each order, tq procesk and administer the ptocure!’ 
rnents, yet had never performed an analysis to hlate the actual 
costs of t lk  program to the fees charged. Of the 143 EConomy 
Act orders’reviewed by the DODIG. DOD activities paid‘fees 
of $7.4 million to the TVA. Moreover, many of the coopera
tors subcontracted out over ninety percent of the work, while 
still charging a fee for .contract administration and program 
management. The TVA also required DOD activities to make 
advance payments, then deposited the funds in an interest- B 

bearing checking account.93 The TVA earned an estimated ’ ‘$3.5 million in interest on the DQD’s funds, while the United 
States Treasury incurred about $4.6 million in interest expense 
during the same peribd to borrow the funds: Finally, and per
haps most telling, DOD activities failed to obtain the required 
determinations of the agency head or the agency head’s 
designee prior to issuing most Economy ,Act orders to the .’ ‘TVA. i .  

‘-1 i 

s 1 ;  % i I .  

8640 U.S.C. 8 759 (1988);Interagency Agreement-Admin. Office of U.S.Courts, B-186535.55 Comp. Gen. 1497 (1976). 

“See, e.&, W D J oREPORT93-042, sypru note 6; OFWE QF mE I N S P E ~ ~ ~ R  OF DEFENSB.AUDIT SERVICESGEM~#IL,,DEP’JT REPORTNo. 93-068.P R ~ C U R ~ ~ F  
FOR THE NON-ACOUSTIC WARFARE PROGRAM THROUGH THE TENNESSEE (Mar.18.1993) [hereinafter DODIG ‘REpbR7 93-0681. !ANTI-SUBMARINE VALLEY AUTHOR~TY 

88See OWICEOF THE INSPECI-OR GENERAL, AUDITREPORTNO. 94-008, DOD PROCUREMENTS ,VALLEYDEP’TOF DEFENSE, THROUGH THE TENNESSEE AUTHORITY 
TECHNOLOGY PROGRAMBROKERING ( a t .  20,1993). 

1 1 

RgTheTVA based its position on the Federal Grant and Cooperative Agreement Act, 31 U.S.C. $8 6301-6308 (1988). The act permits agencies to use cooperative 
agreements to transfer a thing of value to a recipient to carry out a public purpose of support or simulation authorized by law. when substantid involvement is 
expected between the agency and the recipient. 

9ooFFICE OF THE lNSPECI-OR GENERAL. DEP’TOF 

-
=See DODl 7220.1. supra note 84, para. VI.A.7 (government-owned-government-operatedfacility must be substantial 
requirements; only incidental subcontracting permissible). 

93TheEcpnqy ,Aqpermits pyfwming agencies to require advance paymerlts.,See 31 U.S.C.A 9 1535(b) (West Supp. 1994). Some sgendd: such as the Library
AIRFORCE,AIRFORCEof Congress and the Government Printing Offce, typically requirethe W D  temake advance payments- See DEP’T~OF kEo. 172-1, pnra 7- ) 

2% (15 Oct. 1990). When contracting directly with commercial sources, an ngency head or designee mus 

ing advance payment; advance payment is considered the “least favored method of fidancidg,” FAR 32.402.;. .i 1 7 ‘ 
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In ane,especially egregious example, the N9n-Acoustic 
&ti-Submarine ,Weare  (NAAS\Y)progtam issued over $18 
million ip  Economy,Act ,orders to,the TVA between April 
1991, and March 1992.94 Of the seven orders issued, none 
were reviewed by a contracting officer. The NAASW pro
gram requested, and the TVAapproved, the designation of 
ESG Incorporated @SG) as the primary contractor. ESG sub
contracied the technical work requirements that accounted for 
ninety-six percent of the costs billed by ESG. The DODIG 
found that the NAASW progtam incurred as much as;$1.5 
million in additional costs by issuing the Economy Act order 
to the TVA rather than conbacthg directly for the require
ment, including a $1.1 million' brokering fee to'the' W A  and 
$450,000 in management casts to ESG. Additionally, the 
TVA management personnel wkre unable to administer the 
dontract properly because they licked security clearances. 

The DODIG found similar abuses in the DOD's orders to 
the DOE'S Work-for-thhs Program (WFOP) at Oak'Ridge, 
Tennessee.95 The WFOP provides other' federal agencies 
access to the special research capabilities and resburced of ihe' 
DOESnational ,laboratories. Fr& May 1990 thiough Octo! 
ber 1991, the DOD activities ordered about $324 millio$ 
worth of g k d s  and servides through the Oak.&dge office. 
The DODIG determined that DOD activities paid over $11 
million in hdditionaf 'costs to obtain services through the DOE, 
due in large part to multiple tiers of subcontractors. More-' 
over, most of the worked &domed or contracted out by the 
DOE diq not 'require the unique'capabilities of the DOE. Of 
the 196 orders reviewed by the DODIG, a contracting officer

' 
had reviewed only seven. ' 

co 

the DOD's use of the Econom 

and regulations. In Septembe the Senate Governmen
1 

1 , 

*See -DIG REPORT 93-068. supra note 87,: 

"See DODIG REPORT93-042. sup& note 6'. 

tal ,Affairs Committee held hearings to review the DOD's 
offloading nf contract requirements to the Library of Con
gress.% As the DODIG began to uncover more abuses involv
ing orders to the TVA and the DOE,the DOD and the military 
departments issued policy memoranda and messages restrict
ing use of Economy Act orders outside of the DOD.97 Despite 
these warnings, Economy Act abuses continuedP* 

I , ( I 1 I 

The Senate Subcommittee on Oversight ,of Government 
Management began investigating the r)OD's use of the Econ
omy CAct in May 1992, and held hearings ih 1993. During the 
hearings, Mr. Derek J. Vander Schaff,'DOD Deputy IO, rec
ommended that the Economy Act be chadged to require a 
determination that h e  goods could not be acquired "as conve
niently and cheaply" ftom private sources, and to require that 
agencies offload only to an agency that normally obtains those 
services in the course of doing its basic functions.99 At the 
conclusion of the heahgs, Levin pledged to end 
the "massive, egregious problem" of contract offloading 
which totals "hhdreds of millions of doll& eve& year."IOO 

i 


': Idongress subsequentfy passed legislation requiring the 
ulations requiring a DOD contracting 
fficial designaded by regulation, to 

approve in advance all Economy Act offloads to non-DOD 
agencies.101 Additionally, the n ulations were required 
to limit offloads 'to situatidns w prforming agency 
already is buying similar g d s  ces by contract; the 
performing agency is better qua administer the con
tract because of its unique capabilities or expertise; ar the per
forming agency i s  specifically,guthorized -by law,to purchase 
the required goods or services on behalf of other agencies.Jm 
Congress also required the new .regulations to prohibit 
offloads to agencies not covered by 10U.S.C. chapter 137, the 
Federal Property and Administrative Services Act of 1949, or 
the FAR, absent Senior Acquisition Executive approval.lo3 
Finally, Cwgress required new regdations prohibiting the 

,, ) < I ' 

1 1 

i 

, I . I ' 1 8 . 

. i  
1 . I 8 t ' l , ,  \ I I f 

I . I  C B  . ~' 
%See Mnoodinp: The Abuse of Interagency Contracting to Avoid Competition and Oversight Requirements. Gov't Contract Reports (CCH) q 99,761 (Feb. 18. 

GENERAL DEP*T N(J. 90-034, CONTRACTING THROUGH hl�RAGENCI AGREEMENTS1994); OFFICE 0;; THE INSA OF DEFMSE,AUDITRART WllW ME LIBRARY 
OF CONGRESS(Feb. 9,1990). 

WSee, e.g.. Message, Headquarters. Dep't of the Amy,  SARD-PP, subject: Contract Offloading to Tennessee Valley Authority (TVA) (261 IOOZDec 91) (requir
ing conmcting o f f e r  a p p v d  and legal review of all M I P k  to non-DODagencies); Memorandum. Under Secretmy of Defense (Acquisition). to Secretaries of 
the Military Departments. subject: Contracting Through Interagency Agreements (25 Oct. 1991); Memorandum, Assistant Secretary of Defense, Prod. & Logistics, 
PICPA. to Assistant Secretary of the Army (Research, Development. and Acquisition). subject: Contracting Through Interagency Agreements (10 May 1990). 

98+c supra note 88 and Bccompanying text. 

99See Subcommittee Investigates Economy Act Abuses in Contract "OlgZLoading, " 35 GOV'TC O H I R A ~ Rq 415 (Aug. 4, 1 

to End Abuses of Interagency Purc REP.(BNA) 94 (Aug. 2.1993). 
1 , 

zation Act for Fiscal Year 1994, a. 103-160.0 844, IO7 Stat. 1574,1720 i i 

? (  
I I* Id. 
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payment of a fee to th6 performing agency exceeding the Qc&
al or estimated costs of entering and bdministenng the con' 

a cost'comparison betwdn tho proposed offload and competi
tive purchase from private industry before placing an Econo-r 
my Act order. Apparently, Congress's main concern was to 
eliminate routine offloading for supplies and services to non-
DOD,agencies that lacked experience or,expertise in provid
ing the requested Supplies or services, particularly when this 
offloading is dope primarily to obwin quick obligation of 
expiring<funds. Neverthelep, $e relatively mild language ~f 
the statute gave the DOD sufficient flexibility to craff,regula&, 
tions permitting the effective use o 
cure needed supplies and Frvices. 

L &DEF issueb a me 
oading under the Econo 

delegate the determination to a level I no bwer thah SCnior 
Executive Service (SES), Flag Officer, or General Officer of 
the ordering activity, so long as the servicing agency is 
required to comply with the FAR. If the ordering activity does 
not have an SES, Flag Officer, or General Officer, the com
mander of the activity may approve the determination. Never

i 1 . i p r n , \  \ \ \  

1 ' l a - p ~ r :  

chapter4 33 dr title Ln of the Federal Propehy and Adminisha
fiGe Serviks Abt bfi19491'bh'd 'is'aot tequired 30 combly with 
the,FAR, the rel&ant .Sen& Prochrement Ex&uthe mhst 
approve th I '  J 

- ' I  '/,!J 1:.1>:1 3 I ' 
.(,TheSECDEFmemorandum hlso requires the DOD Comp
trbller to :issue guidance .req+ring ,the "documented determi
nationvand finding approvals'' be provided )to accounting 
officers prior to committing funds on Economy Act orders. 
Further, ithe rnemarandum mequires the Under Secrktary of 
Defense for Acquisition m d  Technology (USD(A&T)) to 
amend DOD Instruction 4W.19 b incorporate the require
ments of the memorandum; and to establish a packihg System 
for the number and dollars,of offloads to non2-DODagencies. 
Additionally, the memorandum!lequires the USD(A&T) to 
modify the DFARS to define the ple  of the contracting officer 
in the approval process for Economy Act orders. 

Director for Procurement Policy. Department of the Army, 
ordered that Econom ns "shall be prepared 
in Determination and format," and provided a 

. -
Have We GGeTOo Far? 

The SECDEF memoran 
ly exceeds the recent statutory requiremepts in regulating the 

F 

-

ImMemorandum. W D  Comptroller. to Secretaries of the Military Departments, subject: Accounting Officer Responsibility for Economy Act Orden 121 Abr. 
1994). 

lwSee supra note 40 and accompany 

IWDep't of the Army Letter. Assistant Secretary (Research, Development & Acquisition). SARDA-94-6, subject: Delegation of Authority to Approve Determina
tions to Use the Economy Act (29 June 1994).t gee dko DEP'T OF AIR FORCE.AIR FORCEFEDERAL AccyJarnoN REG. SUPP. 53tr1.503-9qa) (I Jan:- 1992) [he&
inaher AFFARS] (delegating Economy Act approval authority to a level no lower than SES/Flag/Genenl Officer in the ordering activity's chain of command). , 

lloMemorandum,Dep't of Army. U.S.Army Contracting Support Agency, SFRD-KP. subject: Acquisition Letter 94-5, Economy Act Orders outside DOD(4 
Aug. 1994) [hereinafter AL 94-51, See also AFFARS 5317.503-90 (Model Determination and findings). 

1 1 1  AL 94-5. supra note 110. 
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of the ordering agency (or designee) must determine that the 
ordered supplies or services Cannot be provided “as cdnve
niently and cheaply” as by contracting directly with a private 

++-, 	 source. Thus; the ordering agency apparently must conduct 
some type of cost analysis or market survey. prior to  issuing 
an Economy Act order, to ensure that the performing agency 
can provide the goods or servides at the lowest price. 
Although beyond the requirements of the recent statute, this 
requirement is at least consistent with the intent of Congress 
when enacting the Economy Act, as well as Comptroller Gen
eral dkcisions inteipreting the act. As ‘noted p&viously, this 
detennination should include consideration of the competition 
obtained by the performing activity on the underlying con
tract. 

As a second requirement, the SECDEF memoranduma 
requires the performing agency to have “uni 

DOD.‘ Conversely, no matter.how great the expertise of the 
performing agency or how much cheaper it can provide a 
product, the DOD may not order from that activity if the 
activity does not “normally” contract for the supplies. These 
severe restrictions, over and above those required by Con
gress, may greatly inhibit the DOD’s ability to utilize offload
ing to economize procurement actions. ’. 

. I 

I ‘ 

edfor Guidance 

The Senate he&ings, the subsequeni legis1 
SECDEF memorandum all concern issuance of Economy Act 
orders outside the DOD. Left unaddressed is the issue of con
tract offloading within the DOD. The Economy Act applies to 
reimbursable orders within the DOD.114 Nevertheless, much 
cotiFuSioo remains about tHis issue within the DODlls and 
wh?t it means for DOD activities’ ability to order under the1 

ability not available within DOD.” This pro ” ’ coordinated acquisition program.116 The DOD should address 
ly intended to prevent offloading to noh-D 
common supplies or services that could readily be provided by 
competing the requirement. Like the requirement for deter;i 
mining if the order is “cheaper” than comme 
consistent with Congress’s intent to permit offloa@,to tap into 
the expertise of other federal agencies.112 Nevertheless, i t  
places an additional burden on the ordering activity of deter
mining what expertise i s  or i s  not available within Other mili
tary departments and DOD agencies,! More‘significantly, it 
precludes the DOD from ordering from a,non-POD activity gt 
a cheaper price than private industry if the Don-DQD activity

/“ lacks a “unique expertise.” ,~ 

, The SECDEF memorandum also requires )ordering 
activity to determine that the supplies or services are “clearly 
within the scope of activities”>of the seryicing .agency4,“The 
memorandum does not explain how the ordering agency is to 
determine the “scope of activities” of the servicing agency. 
Finally, the ordering agency must determine that the non-
DOD servicing agency “normally” contracts for the suppli 
or services for itself. This language Is broader‘thah the tecent ’ 
statutory provision, which permitted$ordering from a non-
DOD agency under a contract entered before the receipt of 

der.1’3 Significantly, this provision of th 
andum is layered on top of the previou 

requirements. Thus, the SECDEF memorandum would pre
vent a DOD activity from ordering a product from a non-DOD 
agency that normally contracts for the product, at a cheaper 
price than commercial enterprise, if the non-DOD activity 
does not have a”‘unique expertise” not available within the 

’ I 

lI4Scc supra notes 35,36 hnd accompanying text. 

115Scc,c.g.. Memorandum. Department of the Army, Office of Assistant S i 
DOD Acquisition of Services Thro 

p. 1994);DFARS subpart 208.7 
I 

thgissue by amendment to the DFARS. 

Further guidance also is needed concerning DOD agency 
“designees” for Economy Act determinations. When the 
DOD designee for Economy Act determinations was the con
tracting officer, DOD activities had a uniform determining 
official for all Economy Act transactions. The contracting 
officer was removed from this position in response to the 
SECDEF memorandum which raised the approval authority 
for non-DOD offloads to the.General Officer/SES level. 
Vnfprtunately, this -change created a vacuum i n  the 
FAWDFARS ,assignment for intra-DOD Economy Act trans
actions, and for Economy Act transactions outside the DOD 
which will be perfo y in-house assets. In h e  absence of 
additional guidanc activities should continue to follow 
A m y  Regulation 37-I,,which requires the contracting officer 
to make written determinations as to whether the actian is in 
the best interest of the government.117 Although not expressly 
stated in the regulation, the contracting officer is apparently 

tary of the Anny’s “designee” for making Economy 

activities need guidance in making “best 
tra- offloads, hnde 
me dum addresses 

offloading outside ?ofthe DOD. DOD activities need not‘ 
reQuire such restrictive deterthinations prior to offloading from 
one DOD activity to another. Nevertheless, the guidancetat 

. FAR 17.5 i s  of little use to the detemihing official. cD.$errJe 
Federal AhpisifionReguEatioA 217.5 should be rewritten to 

I 1 *  

I 

Auditing. subject: Draft Audit Rep. on the Alle

x 

‘ *‘ ?i 
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provide guidance to the determining official on which factors 
should be considered i n  determining whether an intra-DOD 
transaction;isin the 

or services in a timely manner..sContractoffloading under the 

, ! i f  , 

4 ' )  . I I!' 

' I 'I > ,  ' 1 1  

' with the United 5tates.2 Deployed United itate; foxes & 
t sed to Saudi kabian law.3 1 - '< 

i r  , '  + . < I J 

Econamy .Act pr'omote~efficiency inCgovernment,procure
rnent by allowing agencies to,tapinto&e technical expertise 
or, management experiencekof other agencies: Further, .it 
rillbws agencies to maximize the use:o� existing contracts, ,

thus eliminating the need for costly, and,time consuming, new 
procurement actions. Itmmains to be seen whether recent 

ally, this article will provide historical background to show 
b w  the 'USMTMAccords apply% deployed United States 

~ fdrces and to complement h e  judge advocates' legal analysis 
ggests that, in the absence 0f.a a1 SOFA 6f hatus of forces'idsues'facing their commanders in Saudi 

- 1 ,  , t i  "l' i l  ' 

' t / l a ' 
rs in the Gulf.MIL.REV, Jm. 1992, at 21 (;The U. 6; 

business interests initially established the Arabian American Oil Companyin'Saudi Arabia. During World War 11, the U.S 
area..."). See also Jeffrey Schloesser. U.S.Lkp't of State. Special Report No. 166. U. S.'Policy in the'Peisian Gulf (1987). 

:.I 0 I 1 1 I i  . t i  J ! .l',!)r!llkf.-.l 
ies of United States personnel serving in Saudi Arabia. Corps ofEngineergpeponnelm 

governed'by "he Agreement Certain Military Facilities in Saudi Anbia. May 24-June5. 1965, Exchange ofNo&: 16 U.S.T. 690, 
'F,I!#.S. No. 5830 [hereinnfkr nnel of the Office of the PrdgrPm Manager. Saudi Anbian'Nationd &ard (OPM-$A&), an A m y  
Mate#l Command organimth. are gowned by terms of Memorantlumof Understanding Concerning the Saudi Ambian National GuardModernidion Program, 

, ' 1  Iyar.,I9,1973.24U.S.T.1106.T.I.A.S,Nol7634IhereinafterOPhj;SAN~AgreementJ ,i I ' l*  I '  > I >  i I 

3 B v a D l ~  ~KlERNATlONAiLAWFOR SEAGOIki OFFICERS. 210 (5th ed. 1986) ("A sovereign nation has exclusive jurisdiction'tb'bunish offense;H.B R ~ N .  
ics laws committed within its borders, unles~it expressly or impliedly Consents to sumnder its jurisdiction.': (quoting Wilson v. Girard, 354 U.6.524.529 (1957)). 
See also The Schooner Exchange v. MFaddon. 1 1  U.S. (7 CrMCh) 116. 143 (1812) ("[All1 exemptions from lemtorial jurisdiftion mustpkderived b m  the,en-,

- 1

&nt bf the sovereign of the terrltory: that this consent may be implied or express...."). 
~.~ _.- - 

4Agreement relating to a United States Military Training Mission in Saudi Arabia, Feb. 8-27, 1977. Exchange of Notes, 28 U.S.T.2409. T.I.A.S.No. 8558 [here
inafter USMTM Accords]. The practice of the USMTM staff judge advocates is to call this agreement "The Accords." No historical bwis for this @minology 
exists in the diplomatic record. The Chief, USMTM. as country representative for United States forces in Saudi Arabia. is the primary point of contact for United 
States military relations with the Saudi government. , I  , I .  I ,  I , , I 

SWilson v. G k d .  354 U.S. 524 (1957). See also The Schooner Exchange, 1 1  U.S. at 116. Chief Justice Marshall addressed the rights Qfdeployed troops in dicta; 
because the case applied to B maritime righ 

1P.J , , , l  

6&e Schdon6 Exchng:. 1 I U.S. nt 116. the he case. rind 
the views under which the p d c s .  ..must be supposed to act."). Deploy in the privileges and immunities of the USMTM. The USMTM operates
the Main Post Exchange (PX) and Commissary on the Dhaluan Airbase. The USMTM slso pperatesa United States Postal%vim dotlet adjacent 20 the PX.The 
Chief, USMTM, the country representative for United States forces in Saudi Arabia, and executes Army Regulation 27-5 
Ius ofForces Policies. Procedures and Information. TheChief, USMTM also approves military country clearonas. 
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edents 

Current Events 
@? I < 

The Southwest Asia Ceasefire Campaign began 
19917 and all combat forces associated with Desert Storm 
departed Saudi Arabia by July 1992.8 In the Fallof 1991, the 
Saudi Arabian government invited the United States to deploy 
PATRIOT Task Forces to Saudi Arabia, under Operation 
Desert Falcon.!) Over 3000 soldiers deploy to Saudi Arabia in 
support of Operation Desert Falcon, annually.”J In July 1992, 
the wartime headquarters of the 22d Support Command (22d 
SUPCOM) which had evolved into the 1st Area Support 
Group (1st ASG), stood down11 and the United States Army 
established its first postwar, command and control headquar
ters in Saudi Arabia: Army Forces Central Command-Saudi 

(ARCENT-SA).’* 

The Saudi Arabian government alsb hosts coalition forces 
as they enforce the United Nations “no fly-zone” operations in 
Southern Iraq.13 The United States Air Force deploys its per
sonnel to Saudi Arabia to support Operation Southern 
Watch.14 In October 1994, the United States deployed addi
tional forces to Saudi Arabia and Kuwait to counter a new 
Iraqi threat.15 

For the purposes of this article, the term “deployed forces” 
includes personnel serving on PCS in command and control 

m I , 

elements. The majority of deployed personnel serve on TDY 
or TCS. One of the constants of a tour of duty in the Arabian 
Gulf region is continual personnel turnover. 

1 

United States Military Relations with Saudi Arabia 

The Middle East faced uncertainty after World War II. The 
British partitioned Palestine; the Saudi Arabian government 
perceived threats from its neighbors; and a new world order 
took shape lin the Middle East.16 The’United States entered 
the fray by negotiating for an extension of its wartime pres
ence at the Dhahran airbase. 

The United States worked with the Saudi Arabian govern
ment to define mutually agreeable goals.17 The Saudi Deputy 
Foreign Minister welcomed United States overtures for a mili
tary training mission: “You should think of Saudi Arabia as 
your own territory in elaborating your defense pIans.”IB In 
1948, the Joint Chiefs of Staff articulated United States 
requirements as follows: 

a. Adequate telecommunications facilities at 
Dhahran or nearby places. 

1 

b. Airbase facilities in the Dhahran area sufficient 

(1) for the operational use of all types of 
modem military aircraft, and 

‘ I 

SIUDY PROJECT, CERTAIN VICTORY, VI7Omm OF THE CHw OF STAFF.U r n  STATESARMY. STORM 322 (1993) [hereinafter CERTAIN 
March 3 . .  .Schwarzkopf t h o  ed that the Inqis had accepted all of the cease-fire terms and’:. :[tlhe war was technically over.”). 

I , I 
ald. at 340. 

9ARCENT-SA Command Briefing Materials, at 36 (Jan. IO,1994) [hereinafter Command Brief]. The Commander. ARCENT-SA, designated the Army opktion 
“Desert Falcon” in order to distinguish the PATRIOTmission from the Air Force mission in Operation Southern Watch. The Department of Defense designated 
the October 1994 deployment of forces as Operation Vigilant Wardor. 

l0These figures are based on the author’s observation. Approximately thnx PATRIOT Task Forces (over loo0 soldiers per task force) will rotate through Saudi 
Arabia in a given year on TCS status. The numbers do not include personnel assigned to ARCENT-SA on permanent change of station (PCS) status or temporary 
change of station (TCS) surges such as Operation Vigilant Warrior. 

,sip, note 7. at W. 

I~CommnndBrief, supra note 9. nt 36. The ARCENT-SA is an Army level headquartersthat consists of a full “ G  Staff advised by an Army judge advocate. The 
staff also performs the mission of an Air Defense Artillery Brigade headquarters. 

I3Dn~~Tc~.’(UnitedStates Dep’t of State. Bureau of Pub. Aff.). Aug. 31. 1992, at 682. 

141d. (quoting Resident Bush ‘ [qdi t ion aircraft, including those of the United States, willbegin flying surveillance missions in southern Imq . . . establishing a 
“no-fly zone.”). The Air Force maintains the 4404th Composite Wing in  Saudi Arabia. TheWing includes two Operational Groups (the 4409th “d 4404th) each 
d f e d  with Air Forcejudge advocate serving on a ?GdayTemporary Duty (TDY) tour. 

IsSee Julie Bird,Back io the GulJ.A.F. TIMES.Oa.24,1994. nt 14. 

l6Telegram from the Minister in Saudi Arabia (J. Rives Childs) to the Secretary of State (Apr. 24. 1948). in’5 Fo s OF THE U N ~ DSTATES1948: 
N w  EAs’r. S m ASIA,AND AFRICA,m. I, 235 [hereinafter 5 FOREIONRELA$ONS 19481 (quoting King Ibn S ere are hostilities all around us. ’,War 

m y  be with us very soon . ..[iln the past. British have been my friends and have $veri me considerable assist orting Hashemites . . .British 
themselves will not hum me but Hashemite groups will.”). 

1lld.at 255. pelegram from the Acting Secretary of State (Robert A. Lovett) to the Secretary of Defense (Forrestd))(“theagreement. .. covering our rights at the 
Dhahran Airpod expires on March IS. 1949. ... It is the desire of this Department to ha inister to Saudi Arabia,Mr. J,Rives Childs . . .,asfully informed 
os possible.?: 

, I 

‘*Id.at 237 (quoting Shaikh Yusuf Yassin). 
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“ . 
I ( 2 ) ~fai.,a tUnited States training mission I so , 
expanded’thatlit, in conjunction with Saudi 
Arabian nationals,.danbdefendUnited States t : 7 

United States military 3presentc in Saudi Arabia?oi,The Saudi 
government extended the D h h  Airfield Agrement which 
expired on115March 1949.21 The 1948 negotiations articulat; 
ed Saudi Arabia’s strong interest irr maintaining its souereign
ty.22 The negotiations surrounding this agreement set the tone 
for all future relations between United States militdj person
nel and their Saudi hosts. United Sates lAmbassadh 10 Saudi 
Arabia Hare advised the State Department as follows: Ypracti-r 
cal Indjustment rather than rigid application of the writtenlmrd 
usually governs in.such matters in ithis countq‘.”2?1 The DAB 
Agreembnt entered into force on I81June 1951.v‘The Saudi 
government also approved an Agreement for Mutual Defense 

\ 

1 ‘ I  

Assistance.= This agreement,laid the foundation for the cre- ‘,ation of the United States Military Training Mission in 1953. 

to P 

I 

: IIThe United Statesand Saudi Arabia hplemetlted the 1951 
Mutual Defense ‘AssistanceiAgre$ment’thrOugh the I953 Mili
tary, Assistance lAdv‘ikory .Group (MAAG),Agreement of 
1953.26 The MAAG Agreement had been delayed because of 
the turmoil of Palestinian,Partition in 1948.27 In 1949, the 
United States surveyed Saudi !Arabia to determine eligibility 
for reimbursable military-assistance which resulted in the 
MAAG Agreement.** In 1953, King Ibn Saud died.29 Thus, 
amidst a backdropaof Middle ,East upheaval, a new era of 

d States-Saudimilitary cooperation was b m ,  5 

“ -
The MAAG Agreement granted less jurisdiction to’the 

MAAG commander than did the DAB Agreement.30 Unlike 
the DAB Agreement. fht?MAAG Agreement limited United 
Statesjurisdiction over its mili 

, ( ” 1 ,  I 1 l!*’ 

j ( ‘1 rl 

19Id. at 245 (Memorandum by the Joint ecretiuy of Defense (Aug. io, 
mAgreement cahceming the Air B s e  at Dhahkh. Saudi Ahbia/Jude 18. 1951, Exchange of Notes, 2 U.S.T. 1466. T.I.A.S.No. 2290 [hereinafter DAB‘Agree-‘ 
ment]. 

zlld. at 1474!’ l l i  ‘ L I  ( 1  1 1  c,:r!j .’ , 

I :., ’ I 
22Telegram from the. Minister in Saudi Arabia (Childs) to the Secretary of the State (Apr. 2 ONS 1948. supra note 16. at 23 

h

King Ibn Saud, “My enemies in Islamic countries spread rumors Ihave even permitted Americans occupy holy places. If the Americans ore really my friends .. . 
I 

Americans must help me at least as the British are helping the Hashemites.”). During this period, the Trucial States (now theUnited-ArabErrrirates)tngzgcd Saudi 
provided training and equipment

I 

(Hare) to thebe’&&nt df $ ~ & r &STAES. E+; THE^ 
at 1055 (emphasis added) [hereinafter 5 FOREIGNNEAREASTAND AFRICA, REL lesson for a United States commander 

to grasp: develop rapport with your Saudi hosts and do not rely on strict interpretation of the four corners of the agreement. t ’  I t  G 

z4 DAB Agreement, supra note 2 
( I ’  ’ t ) I  :. , ‘. 21 

t Relating to the Extending of Procuk ia for t1’Tran S w l i c s  yg ?% . . ,e 
ofNotes. 2 U.S.T.1460. T.I.A.S.No. 2289. 

idjng for a dilitdy A s s i & e  Advisory ,G epf Nates: 4,k:S.T: 1482, T.1. 
Agreement]. 

‘ C  !1 4 ,  1 ,  

281d. See also Memorandum of Conversation, by the Officer in Charge, Arabi 
note 23. at 1063 (referring to negotiator General Day Yingling’sobservations: 
Arabs. He also said we should avoid giving the impression of colonialism. Th 
sovereignty and would resent any suggestion of an imperi 

msee b ~ o m d i  OF~m.morw 
212 from Jidda. Nov. 9. reported the death of King Ibn Saud. and the acce 
been designated the new Crown Prince.”). 
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mitted in areas “specified for tfaining operations.”31 The 
Saudis retained e exdusive jurisdi’ction over ,civilian 
employeeS.32 The Saudi ,Deputy,Foreign Minister, Yusuf 
Yassin, tempered the debate7over civilians by stating, 
“[Allthough they [civilians] would be subjecr to Saudi law 
and jurisdiction, [they] would receive justice and equality 
under the law.l.33 

The Saudis balanced the written word with its “practical 
application.”,,”he MAAG commanders received flexibility in 
resolving jurisdictional matters; the Saudi interest in  Isover
eignty.did not mean that they were inflexible.34 The spirit o f ,  
the MAAG Agreement survives, because’the  USMTM 
Accords incorporates key jurisdiction provisions by
reference.35 I 2 < I 

In 1977, the USMTM Accords superseded the MAAG 
Agreement9 The historical threads of the 1950s negotiations 
and MAAG Agreement are woven into the fabric of the 
USMTM Accords.37 

, , The USMTM Accords aod Fxtrapolation 
I &  . 

elve articles, Each 
cle governs, Ia1 aspect,of ,the presence, pf USMTM personnel: i 

I 

These articles include a mission statement;3* limitation on 
numbers of personnel;39 logistical support arrangements;aand 
e 41 

I >  


examines privileges and immuni
ties that may attach tb deployed forces incident to their rela
ticinship with the USMTM to Saudi Arabia. , 

b 


sent and Extrapolation 

nger holds to the absolutk theory 
that the “law of the flag” follows its troops.4* .The United 
States follows the restricti that foreign sovereigns 
must consent to United St ise of authority in their 
territory.43 Authors suggest that no waiver of jurisdiction over 
visiting forces exists “based solely on an unconditional invita
tion from ‘,he host state.”“ 

Factors such as joint cbopeiation, regular rotation of troops, 
add custorhary release of jurisdiction, evidences implied con
sent to ‘jurisdiction over deployed forces in Saudi Arabia. 
Saudi Arabian,authodties have exercised their rights to inves
tigate and detain members of the forces but they have released 
criminal jurisdiction to United States forces for purposes of 
trial.45 Deploy@ forces have a mission to accomplish: troops , 
generally are too busy to make trouble for their hosts. 

=Id. para 7(B). at 1485 (“Any offense committed by One of the individuals dferred ta in paragraph (A). excluding military personnel of the United’Statesarmed 
forces, shall be subject IO he local jurisdiction of the Kingdom of Saudi Arabia.”)(em 

r”. 33See ~~hJoNOie.9 supra note 29. at 2442.FoREiGN R~~~nO“s‘1952.  
# 

MTelegram from the Ambassad Saudi Arabia (b)to the Depment  of State ( N RELAnOM 1951. supra note 23, at 1053 (‘[[It was 
clear throughout the negotiation t main preoccupation of Saudis provide “window ity on sovereignty question.”). Saudi Ambia is sen
sitive to its lslnmic neighbors’ criticism of Saudi dealings with the West. Saudi Arabia is guardian of the Mosques located at Medina and Mecca. King Fahd has 
retitled himself “Custodian of the Two Holy Mosques.” 

35St-e USMTM Accords. supra note 4, art. 8. at 241 I .  

%Id. at 2409. 
, 

1 , 
, 

37Ser id. ut.8, at 241 1 (‘‘The provisions of Paragraph 7 of the Agreement of June 27, 1953.implementing the Agreement of June 18, 1951 , . .shall re rce 
...until such time as modified or replaced by agreement of the parties. .. .”). ,The United States has not reached agreement on the jurisdictional f o h u  

3gSeeid.at 241G1 I (Articles 1.2. and 5). 

wld. (Articles 3 and 4). 
A< 

ald.  (Articles 7 

41/d.at 2410-12 (Articles 7. 10. and 1I). 

4 2 B ~ m .supra note 3. at 210; see also Wilson v. G i d ,  354 US.525.529 (1957). 

436RllTIN, supra note 3. at 210. See also DEP’T PAMPHLET 27-161-1, h W  OF PEACE.I. para. 10-3 (1 Sept. 1979) (“generallythe only jurisdiction whichOF ARMY, 
United States military authorities could exercise over its militnry personnel in foreign countries was that which was permitted by the express consent of the foreign

’ government concerned. TheUnited States has WPght to negotiate detailed agreements with all foreign countries where its forces are to be stational.”). 

4 4 B ~ m ~ .supra note 3, at 211 (“Iflwp\the U.6, point of view it is desirable to retain the largest possible measure of militaryjurisdiction over Its own forces , . . 
States does not have this exclusi 

11 1 

,foAer Staff Judge Advocate. U S  es Air Force (USAF).(15 July 1993 through June 1994).
and Colonel Ralph Capio. former Staff Judge Advocate,USMTM. USAF. (1 through 3 November 1994). In 1991, Saudi authorities investigated the tlrcumstances I 

t- of a civilian employee of USMTM accused of 20 (A.C.M.R.1992). 

The petitioner retGfrom active dut ployed as a civilian for the Uni tates Military Training Mission 
in Saudi Arabia. ... On the morning of,18 July 1991, the petitioner’s wife was found dead in their quarters on ti military installation in Saudi 
Arabia. . . . After extensive negotiations . .. it was determined that the United States would exercise jurisdiction.., . On 6 January 1992. the 
petitioner was ordered to active duty. .. for trial by c o u r t - k a l  .. .and was orderedto repon to Fort Stewart. Georgia.. . . 

Id. The court-martial acquitted the accused. 
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on material, equipment, and supplies including foodstuffs, 
clothing arid supplies, imported into Saudi Arabia. .. for off
cial use,of the.U.S. Military Training Mission or its‘rnkm-’ 
bers.”& A similar exemption applies to ‘the household gdods 1 

of both military and civilian personnel “identified on USMTM 
manning documents.”47 In practice, soldiers who are assigned 

sell {property“unless the appropriate authorities of ,the Saudi, 
Arabian Government are informed in‘order that the applicable , 
taxes may be collected.”49 This significantly affects the abili
ty )of.the Defense Reutilization and Marketing Organization I 

(DRMO) to sell or dispose of excess materiel. The DRh4O 
has no offrcial presence in Saudi Arabia. ThUs,iunits shduld ’ 

be prepared to ship out what they shipped in to Saudi Arabia. 

Contract iSsues complicate the tax exemption matter. The , 
ARCENT-SA contracted for the delivery of furniture “FOB 
Destination.”so The first nine containers cleared the port of 
Dammam without customs fee. The Saudi authorities 
detaided the remaining for containers pending pa

I 

&USMTM Accords, supra note 4. at 2410 (Article 7A). 

4’1d. (Article 78). 
1 I , . , , r ’ ,  I , ! I ,  , I ,  , 8 , 

48 Id. The USMTM Transportation Office coordinated delivery and removal of th 
or other duties. 

49 Id. 

ment of customs duties by the contractor. Because title did 
not vest in the United States until deliJery, the contractor was 
obligated to bear the cost of customs fees,.The Saudi authori- J 

F
ties decline to accord the duty exemption to the contractor:’ 
Had the bill of lading reflected some nexus’with the USMTh;l, 
the result could have been quiteIdifferent.51 

I I  

Saudi Arabian Jurisdiction 
, Ii 1 1  

: retains signifEant civil and‘ 
criminal jurisdictioniover all.United States personneI.s?r *The 
jurisdictional formula for Saudi Arabia incorporates the 
of paragraph 7(A)-(C) of the M U G  

! I 

e provisions of Paragrap 
ment of June 27, 1953, implementing the 
Agreement of June K3.~-1951.between the’ 
United States of America and Saudi Arabia 
shall remain in force. ..until such time as f. 
modified or replaced. . . -53 

The formula subjects civilians to the :*‘local jurisdhion of 
the Kingdom of Saudi Arabia.”w Ambassador .Hare reported 
to khe State Depahment thbt hk was “unable fto] understand 
[de] adamant SAG position’on jurisdiction."^^ In retraspect,!’ 
Ambassador Hare’s concerns seem misplaced owing fo Saudi - 

deference to their guests. ‘, \ ,
, .  

The Saudi Arabian g es jurisdiction aver r‘ 

United States military personnel who commit offenses in 

I \ I  

. .  
I ’ 1 . 

,. . 1 ’ 1 i l  . >‘,f,, I : 1 ;.’ ;!;, .i.; ,....”.-’ 
thor’s household goods in Saudi Anbid. The author did hot pay cust6mh fees 

1‘: 1 I! .I. I 

MARCENT-SA Contract No. DASAOI-92-C-0018 (firm-fixed price contract for the delivery of U.S.made furniture, for delivery at Khobar Towers, Saudi Arabia).
In this matter, the majority of furniture items were delayed at the port of Dammarn while the contractor attempted to avoid demurrage and other cbbtmfees! ’ ‘L 

5lSee USMTM Accords, supra note 4. at 2410 (Article 7A). 

5*fd.at 241 I (Ankle 8). 

5sTelegmm from the Ambassador in Saudi Arnbia (Hare) tathe 

s6MAAG Agreement, supra note 26, para. 7(C)1. at 1485. The ag 
an am where the commandef must develop an nnderstanding wi  
pam. JYcKii), at $479: 

In the case of m y  offense committed by 
Dammam Dhahran, Ras Tanum. the beach 

CM jqriwliction, 

(emphasis added). 
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- States commander exclusive jurisdiction over,offenses com- of good manners; the term suggests a specific c o m e  of deal
mitted by military personne1.onthe Dhahran Air Base.57 This ing that includes deference to the military guest, arising from 
provision disappeared through compromise i n  the MAAG one of the Five Pillars of Islam (alms-giving as a form of hos

rds. I . I 1 pitalityr. In my own experience, commanders continue to 
Inform deployed forces that they are considdred “guests” of 

misconduct, the Saudi the King. This advice; coupled with competent host nation 
the offender and, after promptly completing the preliminary liaison, tends to smooth the impact of culture ‘shock. In cases 
investigation, will turn him over without delay to the United of misunderstanding. Ambassador ‘Hare’sbottom line advide 
States authorities for appropriate trial and punishment andor 
disposition under American military jurisdiction.”5* .In p a c ~  

i s  “practicaladjustment. . I .  governs in such matters. ..“a I 

II 


lice, the Saudi authorities effectively have waived criminal The USMTM Accords state that all United States personnel
jurisdiction over militaw personnel without compromising “shall comply with all applicable laws regulations of the
their sovereignty. Kingdom of Saudi Arabia.”63 By contrast, Article of the

! , “ ( A I ‘ 


In 1951, the prevailing view was that exposure to Saudi NATO SOFA requires that United States perso 

jurisdiction was de minimis.59 Members of the MAAG had of the receiving State.’- hk”implicati 

no reason to travel out of areas where the waiver of jurisdic- xpect stricter compliance with their customs and laws. 

tion applied. As a practical matter, the,negotiations of 1951 In Saudi Arabia, commanders of deployed forces ensure that 

showed that the “main preoccupation of Saudis [was] sensitiv- their troops comply with Saudi customs and law by issuing 

ity on sovereignty question.*’6’JDeployed forces of the 1990s general 0rders.65 

have few occasions to travel far beyond their military environ

ment and jeopardize the goodwill of their Saudi hosts. I 


E i ’  , 1 . 
I
#:. , 1 , - ‘ y  1 

In the 1952 negotiations concerning the MAAG Agree- The USMTM operates its own radio frequencies and mail 
ment, the Saudi position was that “members MAG [MAAG] services.66 The deployed Army headquarters has theater-wide-~ 
wld [sic] come a s  welcome guesrs and that any difficulties wld responsibility for maintaining the Defense Switched Network 
[sic] be handled sg as minimize complications.”6’ ,TheIsla (DSN),yet has no explicit Saudi ority to run DSN lines.67 
ic cultural concept of “guest” infers more than mere exercis Custom and military necessity le 

rrl 

a7DAB Agreement. supra note 20. pm. 13(cXi).,at 1479 (“Ifany United States commits an offense inside Dhaluan Airfield he 
will be subject to Unit$ States milit;lry jurisdiction.”). 

SSld. 7(C)l. at 1485. 

59Telegnm from the Ambas&& i di Arnbia (Hare) to the FOREIGN supra note 29. at 1054 (“Jurisdic-R ~ ~ ~ m s ’ 1 9 5 2 ,  
tion WDS thorny problem with Saudis insisting on jurisdiction over all civilians and also over mil[itary] personnel off base. ...Mil[itary] offenders outside this m a  
[specified towns and mads] would fall under Saudi law but this not believed important since travel m l y  occurs pxcept for MATS flights which $0 far have given 
no difficulty.”). 

a1d. nt 1053. 

assador in Saudi Arabia (Hare)to the Department of State (July 26.1952),9 FOREIGNRELATIONS 1952. supra note 29. et 7417 (emphasis 
i , . I 

sador in $mdi ALbbia ( the Department of State(May 31.19 5 I. supra note 34. at IO 

nt. supra note 26. para. 7A. at 1485. . .  
6.1 Agreement Between the Paties to the North Atlantic Treaty regarding the Status of Their Forces. J 
NATO SOFA]. 

“See. e.g.. Headquarters. Third United States Army and United States Army Forces Central Command, General Order No. 1, title: Prohibited Activities-US 
Army Forces antral C i y m m d  personnel serving in Saudi Arabia (23 Mu.1994);see ufso Headquarters,USCENTAF [US Centml Air Forces Command], Gener
al Order No. I,title: Prohibited Activities For Temporary Duty U.S. Air Force Peponnel Attached to Units in the USCENTAP AOR (3 Jan, 1992). These orders 
restrict access to Islamic holy sites. prohibit offensive clothing, prohibit contraband such as alcohol and pornography, and impose an Tndiyidual duty to become 
familiar with and respect the laws, regulations, and customs of their host. ...” 
&See USMTM Accords. supra note 4, art. 9E. at 2412 (‘The United States Mili ning Mission shall be permined to us 
MODA [Ministry of Defe d Aviation].”). The 54th Sign,alBattalion provides signal support for USMTM in Saudi Arabia. 
in Bahrain and Kuwait. 

. _ I  I 

ri7 See Command Brief, supra note 9, at un Theater DSN links; Run Theater SATCOM/UHF for A 
, I 1  I . I L. 
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i,<Mailprivileges becameathefirstwea of concern when the 
DAB Agreement went into force.@ When King Ibn Saud died 
in 1953.1his heir,Crown Prince Saud,:unfamiliar with the spir
it of the DAB Agreement, insisted oncinspecting all. United 
States mail.? King Saud swn restored mail procedures ’:in 
the same way as before,” Saudi authorities retain the sover? 
eign right to inspect United States mail.71 Because ,the 
U S W M  operates the United States ,Postal,Service operation 
in Saudi Arabia, deploy$ �orc,q have exbapolat 
privileges from operation of the USMTM Accords. 

of these facilities’will not 
be ’ab5rded to any c6ntraChr df b y  nationality.”‘73 

Contractor employees serving with deployed forces, who 
are promised access t%kh2 PX and Commissary in their state
side contracts, will not receive access owing to the proscrip

1 E . ‘ .  

‘ 4  d 

tion of international lawL74 amy lawyers should deliver 

appropriate :piedeployment briefings to these employees to 

avold’disappointment qt the kheck-out line. 7 Ariny lawyers 

who review contracts should ensure that the contracting.offi

cer does not make promises that deployed forces cannot keep. 


1951,;the issueerupted :when Saudi authorities requested that 

the United States recall an Air Force-Chaplain who conducted 

Christian. services in ?public.76 [ W e  matter was resolved 

through “practical application” that required geater sensitivity 

on the part of military forces.77 Commanders capably address 

their tro iritual heeds without offending their Saudi 


, I 1 1 ,  1:. I ’  2 L ‘  1 . I 

via express and&‘iihpliedconsent in Saudi ;Arabia. Whdn rhd 
Office of the Program Manager for the Saudi Arabian Nation
al Guard (OPM-SANG) Modernization Project entered the 

,, 8 8 , 

, 
168Telegnm frsm the Charge iq 6audi A m i a  (Jones to (he Qepartment of State (Oct. 1‘4.1953))b 9 FD~EIGNRELATIONS1952.supra note 29. at 2446 

I 8  _.Cree of December 23. 1952 pdvides a11 packages ... Mili
tdy  and kiiuilian pemhbel DAF .subject,’under terms paragraph 13(a) DAP Agreement. laws and regulations of Kingdom and SAG will 2 -. 

7apply all such laws unless specific exemption exists. Though agreement grants exemption customs duties, nowhere specifiesfreedom from 
inspection of packages. 

1 

(emphasis ndded). 

69 Id. 

m?&griun from the ‘&nsul at Dhahiah ‘(Hakkler)to’the dpakrnent‘of S d e  yDe6.?2U, lQS3)’fd.i t  2449 (“Kingthen‘said 
US and not place any hindrances in its way. At the same time he was determined [to] maintain Saudi sovereignty dnd whi 
alistic state. hoped US would always keep this attitude in mind [in] its dealings [with] SAG officials.”). 

1 

710ccasiondlySaudi inspectio rosecute its troops. See 
Sands v. Cojby.’35 MJ. 620 (A i 

1 ‘ I 

nSee USMTM A&ords.‘supm h.9H. at 2412 (‘Tud.5.Military Training Mission will be all mmissary stores and site supply 
stores for its members and US.Government employees. . . .”). I 

73 id. 

74 Memorandum.’St& ludgk Adv&;te, Head&htersh i r d  UnkgStdtes #orces & b h l  Cdmmand, AhD-JA. td [Comdndei. ARCENT-SA], sub

ject: CommissaryPX Use by Contractor Employees, pan, 2 (3 Mar. 1994) (“Apparentlythe use of the Exchange and Commissary is a highly contentious issue and 

has been the source of more than one Congressio 

change to tk Acdods.”). I ‘ [ ’ I T r  


75Bur see MAAG Agreement, supra note 26, para. 7(A), at 1485 (“All . . . personnel attached to the Advisdj’ bbub and their dependents shall’&tnply’&;h rll 


I .

See also S .  MACKEY, 
I IIW n I I 1 

ng] of Chhstians . . 1 but] no 
proselytizing. , .. In Riyadh the Protestants were housed in a combination basketball court and movie theater for U.S. 
training the Saudi Arabian National Guard. ‘‘ 

=Policy Statement Prepmd in the Department of State (Feb.5.  1951) in 5 FOREIGNRELATIONS1951. supra note 23. at 1031. 
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- Kingdom in 1973, the Saudis expressly granted them the sam pass through Saudi territory on a temporary basis. These 
status as members of the Corps of Engineers.78 The !Saudi forc t their ally, the Kingdom of Saudi Arabia. 

' agreed to extrapolate the rights granted to the Corps of EAgi
neers to the personnel of OPM-SANG via an exchange of 
notes.79 

The United States Air Force uses implied consent to cover 

the privileges and immunities Of its Logistics Support Group 


The LSG deployed to ,Saudi ia with

ent. qsG el(pPolatkd ivileges 


Aircraft and Mainte

nance Prograrn.8j s F-'5privileges and 
immunities even though the'F;S project nolpnger exists. 

1 1 

The LSG arrangement parallels the situation 

. ^ 

n 
7sSee OPM-SANG Agreement. pt. V. supra note 2, a1 1108 ("Military perso 

Status of forces arrangements in  Saudi Arabia remain 
extremely fluid. Although deployed forces have no written 
status of forces coverage, they are granted implied immuni
ties. Under terms ofme SchoonerExchange, ''a license pas  
though a territory implies immunities not expressed. . . . "82 

The Saudi Arabian government has accorded deployed
forces-as a matter of custom, implied consent, and military 

nwessity-privilegm and immunities similar to those enjoyed
by the personnel of USMTM. . , ) i 

I recommend that judge advocates [who support units 
deploying to Saudi Arabia obtain copies of the USMTM 
Accords. MAAG Agreement, and DAB Agreement, and door
dinate with the Staff Judge Advocate, USMTM.for current 
interpretation 'ofb'ur status df forces'arrangements. Use these 
d&uments to prepare your units for deployment. 'In this way, 

forces chn ackomplish their mission while respecting 
ty of 'rheir SBudi hosts. 

" I 1 ~ c i  

. . .  
I 

loyees. and the dependents of 
the United Sta!es Government. present in Saudi Arabia in connection with this Program, shall be accorded the privileges and immunities accorded to members of 
the Uni? Sta!es A m y  Corps of Engineers and th ParI VI1 of [the COE Agreement]."). 

m1d. 8 . , I 
I . :I 1.. 

. r I: I 

I / & ' r * I  

WUSMTWJA. USMTM ~ A Gu L SAUDIARABIA.12 (Jan. 1984) (The AFLC Logistics SupportGroup does not have n specific international a w m e n t  
governing their presence in Saudi-Arabia. However there is an agreement effected by an exchange of notes in 1972 establishing the privileges and immunities for 
U.S. personnel under the F-5 Aircnft Maintenance and Training Program. . . Without going into detail, it is Lscl's position hat the F-S<agrcementapplies to dl 
LSG personnel and their,dependenis."). See also Agreement on privileges nnd immunities for United States personnel engaged in the T h i n g  Program for the 
Maintenance and Operation of F-5 Aiqraft in Sau$ Arabia Apr. 4-July 5 1972,Exchange of Notes, 23 U.S.T. 1469. T.I.A.S.No. 7425. 

J - I 1 

81 USMTWJA. USMTM LEOAL to  SAUDI I2(Jan. 1984).GUIDE ARABI~.  

JelheSchooner Exchange v. M'Faddon].I I U.S. (7 Cranch) 11'6: 140 (181 
I ' I 

< i  I I , I .  . L  
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L l l i > i  

undqqrticle 36, Unifoqn Code of Mi 

gested changes are based on ideas generated by the JSC. 

Finally, some amendments to the Manual result from sugges

tions from the field or members of the public. A 

through the Department,of Defense, and approval 

Office of Management and Budget ’and’the 

tice, the President signs the “change” to th 

EO.3 Change 7 is the seventh time an EO has amended the 


cusses amendmenls.ta the,R.C.M. Second: i t  examines 

changes to the MRE. b i r d ,  it looks at changes to part IV o 

the Manual. Finally, it analyzes a number of miscellaneous 

changes to the discussion and analysis portions of the Manual. 


Changes to the RC.M. 

The following amendments to the R.C.M.were made by the 
President’s EO: 

a. R.C.M. 405(g)(1)@) was amended to require the Article 
32 investigating officer to notify the convening authority of 

‘MANUALFOR COOR’IS-MARTIAL.United States (1984) [hereinafterMCM]. 

*UCMJ art. 36 (1988). 

i i ’  , i 

rules did not specify who may take such action on behalf of 
the government or the manner in which the conditions may be 

fl 

correct any trial ruling that substantially affects the legal suffi

until the record of trhl i s  authenticated.’ The amendment to 

the discussi,pp,~larifiesthat, fi 

d&s not change’the skndard t sed to determine the legal 

sufficiency of evidence.5 


d. R.C.M.917(f) is amended to clarify that a ruling granting 
a motion for a finding of not guilty is final when announced 
and may not be reconsidered by a military judge. A ruling 
denying a motion for a finding of not guilty, however, may be 
reconsidered at any time prior to authentication of the record 

’Not all aspects of any change to the Manual are part of the EO. The President must approve any amendments to Parts I to V of the Manual. Consequently, my n. 


change to the Rules for Courts-Martial (R.C.M.),Military Rules of Evidence (MRE).or offenses portion of the Manual are part of the EO. The accompanying 

“Discussion” or “Analysis.”however, is not authoritative and is not part of the EO. An EO is not required, for example, to change most of the appendices in the 

Manual. 


4See United States v. Griftith. 27 M.J. 42.47 (C.M.A.1988);see also United States v. Scaff,29 MJ. 60.65-66 (C.M.A.1989). 


’See MCM. supra note I.R.C.M.917(d); Griflfh, 27 MJ. at 42; Scaff, 29 M.J. at 60. 


22 JANUARY 1995 THE ARMY”LkWYER2DA PAM’e7-‘50-266 



of trial. The analysis accompanying R.C.M. 917(f) explains 
that :‘any reconsideration is limited to, a determination as to 
whether the evidence adduced is legally sufficient to establish 

A, 	 guilt rather,than a determination based on the weight of the 
evidence which remains the exclusive province of the 
finder of fact.” 6 

I II 

e. R.C.M.,1001(b)(5) is changed to clarify the admissilility 
of evidenaq of the,accused’s rehabilitative potential? It also 
details the procedure for the presentaoon of this evidence by 

counsel. The discussion to the Rule explains that 
t examination, a ‘witness or deponent may respond 

affiatively or negatively regarding whether the accused has 
rehabilitative ,potential.” That witness also may “opine suc
cinctly” about the accused’s rehabilitative potential; the wit
ness may exdress an opinion “that the accused has ’great’ or 
‘little’ rehabi itative potentiaI.”* 
not elaboraie 5urthdr; he or she may 
reasons for fohing the opinion. 

On redirect, however, a witness may testify regarding spe
cific instances of conduct when the cross-examination of the 
withess concerned specific ‘instances of conduct. Similarly,’ 
fbr example, on redirect a witness or deponent may offer an 
opinion on matters beyond the scope of the accused’s rehabili
tative potential if an opinion about such matters was elicited 
during cross-examination of the witness or (deponentand is 

n d and retainer pay as 
sources of income subject .to forfeiture, The reference to 
“retired” and “retainer” pay was added to make clear that 
those forms of pay are subject .tocomputation of forfeiture in 
the same way,= basic pax. Articles 17,18, and 19, UCMJ, do 
no&distinguish between these types of pay.10 

g. R.C.M. 1004(c)(4) corrects the a i  
murder resulting from an inherently dangerous act by requir

the imposition of the death penalty if the drug activity 
occurred a t  &he time of the commission of murder. This 
change seflects the increasing violence of drug trafficking and 
mirrors current federal statutes prqviding for the death penalty 
in  certain drug-related killings.11 

i. R.C.M. 1004(c)(7)(I) i s  changed to add the terh “sub
stantial physical h’k.”It is defined as “fractuks or &locat

cuts,’ torn members of The 

‘ This change was made to clarify the type of inj 
fies as an aggravating factor albwing for the im 

. < 

death penalty.12 

Oi(b)(2) is amended to klbi 
ized to conduct a posttrial, 
ssion to kconslder a trial ruling that substan

” 

tially affects the lega’l sufficiency g of ‘guilty. 
This makes clear thata krial judge edial action 
on behalf of the accused without waiting for an order from an 
appellate court.l3 r 

k. R.C.M. 1105(c)(l) is changed ‘to clarify that the accused 
has ten days to tespond to an adden’dum to the Staff Judge 
Advocate’s (SJA) rkommendation which contains new mat

ition to the convening authority, the SJA 
t for an extension for up to twenty days. 

Only the convening authority, however, may deny s k h  a 
request. 

I. R.C.M.1166(f)(7) i 
matters are  addressed’in 

dendum mud be’ served on both the accused 
I 1‘1 , 

I ;‘ 

’ Changes’Yo&e‘MkE 
- _. 

ing that only one person other than the’victim need be endan- i The President made the following amendments to the MRE: 
gered. 

a. MRE 305(d)(l)(B) is changed to con 
h. R.C.M. 1004(c)(7)(B) is changed to make participation tice with McNeil v. Wisconsin.14 In McNeil, the United States 

in certain drug transactions an aggravating factor allowing for Supreme Court clarified the distinction between _the Sixth 
1 i 

I 

6See GriJirh. 27 MJ. nt 42. 

’ Th is  change to R.C.M. 1001(b)(5) is based on the decisions in the following cases: United States v. Pompey. 33 MJ. 266 (C.M.A. 1991): United States v.  
ton, 32 M.J. 159 (C.M.A. 1991): United States v. Aurich, 31 M.J. 95 (C.M.A. 1990); United States v. OM,28 M.J. 301 (C.M.A. 1989): United S t A s  v. Homer, 2 2  
MJ. 294 (C.M.A. 1986). 

i 

8 MCM, supra note I ,  R.C.M. 
$ \  * 

9See generally id. M a  R. Ev by lay witnesses). 703 (bnses of bpinion testimofiy by e or deponent is testifyin 
expert). I >I * 1 

losentences including forfeiture of these types of pay were affirmed in United States v. Hooper. 9 C.M.A. 637.2 .417 (1958) (retired pay 
Overton. 24 MJ. 309 (C.M.A. 1987) (retainer pay). 

“See 21 U.S.C.A. Q 848(e) (West 1994). 

I2Sec United States v. Murphy, 30 M.J. 1040.1056-58 (A.C.M.R. 1990). 1 ,  

I3See United States v. Griffith. 27 M.J.42.47 (C.M.A. 1988). < > : * I 

14501U S .  171 (1991). 
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Ahehdment 'right to couhsel ana 'ththk Fihh Wendmc!nl tight' 

to counse!. The Court reitkrated that 'the .Sitth:Amendmeiit 

right to counsel 'does not attach until the iditiaii 

ial prdceedings. I '  In the hilitaxy, this, noma11 

ferral of charges.15 I t  is possible, h&ever,'that under unusuhl 


this rule. 


of adversarial proceedings. In accordance with McNeil, the 

amendment recognizes that, tvGright is offense-specific and, 


in miIitar$llaw, that i t  hormally attaches when 
pre�erred.n "Note 'that slibdivision (e)@) replaces the 'prior 
notice to tounsel rule based'on !United States v.' McOm P 
because it i s  inconsisteht with Minriick and McNeil.' 

i [GI > I r ,  

d. MRE 305(f) is changed to clarify the distinction between 

case, the Court provided that an accused or suspect can validly 
waive his Fifth Amendment rightato counsel, aftq having pre
viously exercised that right ,at an earlier custodial interroga-, 
tion, by initiatiqg the subsequen4,interrogation leading to the 
w,aiver.u thisis is reflected in subsection (2)(B)(i). Subsection? 
(2)(BI(ii) establishes a presumption that a coercive atmos-4 
phere exists that invalidates a ,subsequent waiver of counsel I 

rights when the request .for eoudsel-and-subsequentwaiver * 

occur while the accused or suspect is in continuous custody.26 
The government can overcome this presumption when i t  
demonstrates that a brdak in custbdy, whioh'sufficientl ,

oercive environm 
1 I ,  ' J r f  T C  1 ,  # 

ilSub'section12)(C)alsoris 
tke dith'the Supreme Couh 
sun.28 In Juckson,'tfik'&rt held that a s 
waive his or her Sixth Amendment right to coinse!, a!ter ha;
: i I I J r i  !I , . . , , I  , 1 ' 1  " , I  ? '  

. - -I .. . 
19See generally Minnda v. Arizona. 384 U.S. 436 (1966); Edwardsv. Arizona, 451 U.S.477 (1981); Arizona v. Roberson. 486 U.S. 675 (1988). 

e"! 

mMinnick.498 US. at 150-52. 

, I  I .  L 1 . :  

22See United States v. Jordan, 29 M.J. 177, 187 (C.M.A.1989); United States v. Wattenbarger.21 M.J.41 (C.M.A. 1985), cerf. denied, 477 U.S. 904 (1986). 
) z J X  

23 I M.J. 380 (C.M.A. 1976). Although McOmber was decided on the basis of Article 27. UCMJ, the case involv dment claim by h e  defense, an 
analysis of the Fifth Amendment decisions of&firundu. 384 U.S. at 436and United SMes Y. Tcmpia. 16 C.M.A.629.37 C.M.R.,249(1967))and the Sixth Amend- ' 
ment decision of Massiah v. United States, 377 U.S. 201 (1964). Moreover, the McOrnberrule has been applied IOclaims based on violations of both the fifth and-
Sixth Amendments. See, e.g., United States v. Fassler. 29 M.J. 193 (C.M.A.1989). 

-
=Id. at 156. 4 

26SeeMcNeil v. Wisconsin. 501 US. 171 (1991); Arizona v. Roberson. 486 U.S. 675 (1990). 

27SeeUnited States v. Schake. 30M.J. 314 (C.M.A.1990). / ' \ 

28475U.S. 625.636 (1986). 
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A, 

m 

ing previously claimed that right, by initiating the subsequent 
Interrogation leading to the waiver. The Court differentiated 
between assertions of the Fifth and Sixth Amendment right to 
counsel by holding that, while exercise of the former barred 
further interrogation on the same or other offenses in the 
absence of counsel, the Sixth Amendment protection only 
attaches to those offenses as to which the right originally was 
asserted. Additionally. while continuous custody will invali
date a subsequent waiver of a Fifth Amendment right to coun
sel, continuous custody, or the lack of it, is irrelevant to Sixth 
Amendment rights. Thedatter attach once formal proceedings 
begin and the accused asserts the right to counsel. The goal is 
to give an accused the opportunity to have counsel serve,asa 
buffer between the accused and the government. 

- r i : '  
E 314(g)(3) i s  changed to incorporate tbe Buie v. 

Mmyfand29 "protective sweep" standard and "attack area" 
searches, into permissible searches for pther persons incident 
to arrest. n e ,rule specifies the circumstances permitting the 
search for other persons and distinguishes between protective 
sweeps and searches of the attack area. 

I / c 6 1 '  

Subsection (A) permits protective syeeps in the military. 
The last sentence of this subsection explains that an examina
tion under the rule need pot be based on probable cause. 
Rather, this subsection adopts the standard articulated in Terry 
v. Ohio30 and Michigan v. Long.3' There must be articulable 
facts that-when taken together with the rational inferences 
from those facts-would warrant a reasonably prudevt officer 
in believing the area harbors individuals posing a danger to 
those at the site of apprehension. The previous language 
referring to those "who might interfere" was .deleted to con
form to the standards set forth in Buie. Note that an examina
tion under this rule is limited to a cursory visual inspection of 
those places in which on rgight be hiding. 

As a result of Buie subsection (�3) also wa 
states that apprehending officials may examine the "attack 
qrea" for persons who might pose a danger to apprehending 
officials.32 The attack area is that area immediately adjoining 
the place of apprehension from which an pttack could be 
immediately launched. Apprehending officials do not need 
any suspicion to examine the attack area 

g. 4 MRE 404(b) is changed to require the prosecution do 
provide; on request by the eccused. notice of the general 
nature of the MRE 404(b) evidence the prosecution intends to 
introduce at trial. Consequently, trial counsel introducing 
uncharged misconduct relating to motive, opportunity, ! 

A !  


29494 US.325 (1990). " I  

m392 US. 1 (1968). 

,P, 3'463 U.S.1032 (1983). 

"See Buie. 494 U.S.at 334. 

3JSecUnited States v. Emmons. 31 M.J. 108 (C.M.A. 1990). 

~4 18 U.S.C.A.gg 2241-2245 (West 1994). 

absence of mistake, plan, and the likeswill be providing notice 
on request. This change to EVZE.404(b)is based on the 1991 
amendment to Federal Rule of Evidence 404(b). 

1 '  I i  

l e Manual, Part lV 
1 1  ' I 

I a. Part IV,paragraph 44e(l) is amended by increasing the 
confinement portion of permissible punishments for voluntary 
manslaughter to fifteen years. The ten-year maximum con
finement period was qlynecessarily restrictive; an egregious 
case of voluntary manslaughter may warrant confinement in 
excess of ten years. . I 

b. PartlV,paragraph 44e(2) i s  amended by increasing the 
confinement portion pf permissible punishments for,involun
tary ,manslaughteq,jofen years. This amendment eliminated 

amendment also facilitates instructions on the lesser included 
offense of involuntary manslaughter.33

r 3  

c. P&th', paragradh'456is  amended by creating'two dis
tinct categories'ofcarnhl knowledge for sentencing @rposes
one invotving childred who are twelve years old at the time of 
the offense,',andthe other for those who are younger than 
twelve years. Consequently, the punishment for the older 
children is increased from the current fifteen years imprison
ment to twenty years confinement. The maximum confyc
ment.for carnal knowledge of a child under twelve year$ is 
increased to life imprisonment. I 

of these changes is to bring the 
m line with those for sodomy of a'child under paragraph 51e 
of PartIV and with the Sexual Abuse Act of 1986.3 This fur
thers the policy of gender neutrality contained in the Sexual 
Abuse Act. 

I ' 

d. Part IV,paragraph S s amended to increase maximum 
punishments permitted under Article 125, UCMJ. Like the 
change to paragraph 4S(e), the purpose of this change i s  to 
bring the punishments for sodomy more in h e  with Article 
120, UCMJ, and the Sexual Abuse Act of 1986. so that pun
ishments generally are equivalent regardless of the victim's" 
gender. Consequ yI subparagraph e(l) was amended +by 

*, ,< 
1 ) 

1 
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increasing the maximum .period of.confinement m for forcible 
nonconiensual sodomy'fiom &irChty years to life. Kdditional
ly, subparagraph ief2)'was amknded by~creating'two distinct 
categories of sodomy involving a child-one involving chil
dren who have >attained'khe'hgeof *twelvebui he  not yet six
teen, and the other involving children under the age of twelve. 
The latter .is now designated asisubpdagraph e(3)c *Thepun
ishment for the'formkr category remaind'the same as it was for 
the original cittegory 6fchildren!under the'age of !sixtken
twenty years confifiementl'dThe maxlmum punishment wheh 
the Victim'Ls urlder the 'age of .tWdve years, howeber, is 
increased to life imprisonment. I I  , 

' k.'Part IV;rpai'dgraph 8% id &ended to increask the maxi-

A number of changes to the 
tions@,the RCM. 
These changes are not @of the E; 

ficial**ixplanatory\commentaryareflectingthe iqteXt of +e 

Drafters. Bowever, they merit discussion because,military 

justice.practitioners look '10 the discussio 

tior)s of the Manual for guidance, I 1 I 


a,, The discussion of R.C.M.705(b)(Z)(c) is changed to 

explain that a convening authority may,,withdraw I charges 

from a court-martial and dismiss them if the accused fulfills 

the accused's! promises in.the agreement. Except when sjeop

ardy has attached: such withdrawa1,anddismissal'ddes not bar 

later reinstitution .bf the charges by the same &r a different 

convening authority.' Additibnally, a military judge's determi

nation that the accused breached a pretrial agreement is not 

required before reinstituting charges previously withdrawn br 

dismissed in accordance with the akrekment., This change is 

based bn Unitkd States'v, Vermsio.'3S howev ever, if the defense 

moves to dismiss the teinstituted charges on the grounds that 

the government;kemains bound by the terms' o f  the ~tetrial 
.. . 

3 1 ) I  

Agreement, the trial colinsel Virill beirequired to prove, by a 
breponderance of the evidence, that the accused has breached 

trial tigreeme'nt!36 5 ' I I 

1 :  F 

b. Thd discussion accompanying R.C.M.906(b)(13) is 
amended to explain that a fnilitary jubge hhs discretion "to 
rule on an evidentiary question before i t  arises during .trial."37 

res governs revie bility bf prelhnary 
I /  I ) 

' IO _ i  , '; ,'( 

on rickompanyihg 1R.C.M. 913(g)(l) is 
"[g]enerall$$ ho 'reason is necessary for a 

peremptoy challenge."39 I 

consequences udd 

ing grave danger to the life of another, 

although no harm is necessarily intended. 


JThk accused must ,have had actual knowl
edge td the grave danger to others or khowl- J 

'edge of circumstandes'that would cause a 

' ng whether panicipation in the offense 
e 


aided, abetted, assisted, encouraged, or 

s discussed ab0 

.' e! Wlie discussion ,accompanying R 
Mdnded to clarify that '"[tlhe knethod of 
dflproof of service are not prescribed and may be by any 
apbiopriatk m'Cans. Fod examdle, a certificate of service, 
attaehed to the record of trial, would be appr 
accused is served personally? 

)If! The 'first paAgraph of thd'tinalysis accompanying MRE 
304(b)(1) id'ahehded to kxplain that the Rule adopts Hurris v. 

I ' 

33803 F.2d 383 (7th Cir! 1986). Procedures used'in federal civilian prackce. such as Emotion by the gov nt for rklieffrom its obligat 

before it proceeds to the indictment stage (see United States v. Ataya, 864 F.2d 1324. 1330 n.9 (7th Cir. 1988)). do not apply to military practice and @us are not 

required. See denerally MCM. supra note 1 ,  R.C.M. 8Ol(a). 


/ IMallthe agreement is intended to grant immunity to an accused, see MCM. supra note I .  R.C.M.704. 

37Bufsee id. R.C.M. 905(b)(3) and (d); MIL.R. EVID.304(e)(2); 31 l(e)(2); 321(d)(2). 
0 

38469 US. 38 (1984). 

3 9 8 ~see Batson v. Kentucky, 476 US. 79 (1986); United States v. Curtis, 33 M.J. 101 (C.M.A. 1991). ce 12 S. Ct. I177 (1992): united States v. 
Moore. 28 M.J. 366 (C.M.A.1989); United States v. Santiago-Davila, 26 M.I. 380 (C.M.A. 1988). 

I' I '  9 I I 

mSee United States v. Berg, 31 M.J.38 (C.M.A. 1990); United States v. McMonagle, 38 M.J. 53 (C.M.A. 1993). 
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- New York.41 This means that statements taken in violation of Manual are scheduled for the President's consideration and 
the counsel wmings required under R.C.M.305(d) to (e) may approval in early'1995. The JSC is dow working on its 1994
be used for impeachment or at a later trial for perjury, false 95 review of military justice, which will be Change 10 to the 
swearing,)orthe making of a false official statement. Manual. 

onclusion All military justice practitioners 
1 ' ' ' comments about the Manual or UCMJ, or proposals for future 

Change 7 to'the'Munual is the latest'result of the JSC's changes to both, to the Criminal Law Division, OTJAG, for 
annual review of military justice. Changes 8 and 9 to the possible referral to the JSC. 

\ 

tateniedts was not permissible. United States v. Girard. 23 C.M.A. 
263.49 C,M.R.438 (1975); United States v. Jordan, 20 CA4.A.6 l j  44 C.M.R. 44 (1971). TheCourt of Military Appeals has recognized expressly the authority of 
the President to adopt the holding in Harris on impecichment. See Jordan, 20 C.M.A. nt 614.617. 44 C.M.R.at 47; MCM. supra note 1. MIL.R. Evlo. 304(b) 

n I" 

time when our nation is the world's sole su er and a ,  
model for emerging democracies throughout the world, the 
effectiveness of our military forces i s  a matter of the highest 
national importance. 

* 
the heartOf 

military effectiveness. $Militarylaw i s  a vital element in main
taining a high state of morale and discipline. Members of the 
armed forces must have a clear understanding of the standards 
of conduct to which they must conform, and they must also 
have confidence that the system of justice will operate in a {air 
and just manner. 

I ' 1  ' L. 

the role 9f Congress and respect for the judgment of the armed 
forces in the delicate task of balancing the interests of national 
security and the rights of military personnel. 

I <  

In this essay, I will review the fundamental principles enun
ciated by the Supreme Court in military cases and assess the 
continuing validity of these principles as a guide for judicial 
review of military cases. 1 

I 

Isa Unique Calling 

"[/Iti s  the primary business of a n i e s  and navies to 
fight or be ready tofight should rhe occasion arise. "2  7 

! I 5 , I 

ce of the reader, this essay is adapted from S. pE 
Cong., 1st Sess. (1993) (Report of the Senate Armed Services Cornminee on the National Defense Authorization Act for Fiscal Year 1994). The views herein are 
my own and do not necessarily represent h e  yiewq of the Committee pn A m d  Services. 

~ 

5 . -

Essay, The Fundamental Principles of the Supreme Court's Jurisprudence in Military Cases, originally appeared in volume 29. number 2, at page 557 of the 
Wake Furesr Law Review and is reprinted by permission of the Wake Fsrest l a w  Review. 

' U.S.CONS. art. 1.8 8. 0 
2 , I .  

2United States ex re[. Toth v. Quarles. 350 U.S. 1 I .  17 (1955). 
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I ) ,  "'Themilit& constitutes a specialized ' 2 ' ' 

med by a separute disciplinefro 
' \of the civilian."3 1 1 %  

"[Tlhemilitary must insist upon a respect for duty and 
a discipline without corcnte 

i I , . ~ ~ + Q T  

, The primary mission of 
national interests by preparing for and, when riecessary, wag-, 
ing war, using coercive and lethal force. Responsibility for 
the awesome machinery Of war requires a degree Of mining'
discipline, and unit coh 
society. , 

e armed forces mu 

in order to ensure the effective appli 
bat. Members of the ,arm 

plinary rules and military orders, twenty-four hours a day, 
regardless of whether they are actually performing a military 
dutv. 

Military service is a unique calling. It is more than a job. 
Our nation asks the men and women of the armed forces to 
make extraordinary sacrifices ovide for the common. 
defense. While civilians remai re fn their homes, with 
broad freedom to live where and with whom they choose,r 
members of the armed forces may be assigned, involuntarily, 
to any place in the world, often on short notice, often to place 
of grave danger, often in the most spartan and primitive con&' 
tions. 

t l k  soldiers on the DMZ,in 
thp Marine&who served 

right to choose with-whom they will share these butdens,tt 
They do not have the right to ch&osewhether they wlll'be' 
placed in harm's way or under what conditions. Most impor
tant, they do not have the tight to choose when andavherd the 

ake the ultimate sacrifice for their co 
I ' 

Sullivan, Chief of Staff of the 
ized the differences between military and 

" r  ~. I , 

1:' :.r)illJWhatseparates us froni civilian society'is 
ultimate dh'fice;dthe shcrifice of our lives J r I '  

: a 4  ' ' for ollr 'couritry. 1 We have? to bublimate '11 'I 

everything &at .we do' to.selfless service .to ' ,
our Nation. Duty, honor, country . . . . [Ilt 
is, in fact, that mlssion, the protection of the 
Nation, which must govern every 

I r ' > r : j  ke'do.aJr '1: 1 .L 1 . .  ' ' I 1 ' , I 

forces, in the absence of actual draft calls, is a voluntary 

choice, there is no konstitutional right to serve inltht military.6 

$ke'an!ned forces?koutinely reshjct the opportu 

vice on the basis of cikumstances such as phys 

age, sex, parental status,ieducationalbadkground,,medicalhis

tory, and Mental aptitude.' These'restrictions primdrily reflect 

professional milit ent as to what categories of per


contribute c6mbat effectiveness rather than' 
narrow performance criteria related to the performance of a 
specific task. They are based on the fact that members of the 
armed forces are not recruited for a single job at a single loca
tion. They must be capable of serving not as an individual, 
but as a member of a team, in a variety of assignments and 

ngerous and life-threatening condi

acquired, military service loses its 
e an individual has changed his or 
to military, that person's duties, 

assignments, living conditions, privacy, and grooming stan- f l  

dards are all governed bJ(;military necessity, not personal 
choice. In a nation that places great value on freedom of 

I '  . ' il.1 {JIa., ," 

Qloffb? willoughby, 345'U. &Vy, 417 US.733,743 (1974) ('%e'&htS is. by d y'. a spkcidkd sdieb kep4te.
from civihan society."). ! ' . , t  

4Schlesinger v. Councilman, 420 U.S.735,757 (1975). . _  _ - .I __ 

-
*The UniformCode of Military Justice is codified at IO U.S.C.A. 65 801-946 (West 1994). I * < - ' I 1  

YGoldm v. Weinberger, 475 U.S. 503.507 (1986). ( r  I t J I I T  
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General H.,Norman Schwarzkopf, United States Army 
(Ret.), who commanded United States forces in Operations 
Desert Shield and Desert Storm, has stated: 

? 
What keeps soldiers in their foxholes 

rather than running away in the face of mass 
waves of attacking enemy, what keeps the 
marines attacking up the hill undertwither
ing machine gun fire,.what keeps the pilots 

I flying through heavy surface-to-air missile 
fire to deliver bombs on targets i s  the simple 
fact that they do not want to let down their 

1 buddies on the left or on the right. 1 

I 

They do not want to betray their unit 
* their comrades with whom they have e 

lished a special bond through shared hard
ship and sacrifice not only in the war but 
also in the training and the preparation for 
the war. 

' I 

, It is called unit cohesion, and in my 40.;. 
years of Army service in three different 
wars, I have become convinced that it is the 
single most important factor in a unit's abil
ity to succeed on the battlefield.10 

L I T 

General Gordon Sullivan, Chief of Staff of the Army, has 
emphasized the importance of the bonds of trust between sol<; 
diem Quoting from a letter in which one soldier wrote to 
another, ''I always knew i f  I were in trouble and you wen still 
alive that you would come to my assistance," General Sulli-;. 

I 

United States Army ' I 

every soldier [and] noncommissioned offi
cer. . .everyone in the services must kn0W-i 

that. I will give up my life for them; and 
they, in turn will give up,their life.for me. I 
have to have trust in them, and them in 
me." I 

General Colin Powell, during his tenure as Chairman of the 
Joint Chiefs of Staff, e 

[t]o win wars, we m a t e  cohesive teams of 
warriors who will bond so tightly that they 
are prepared to go into battle and give their 
lives if necessary for the accomplishment of 
the mission and for the cohesion of the 

group and forheir.individual buddies. We 
cannot allow banything3to happen which 
would disrupt that feeling of cohesionjwith-

I ,  * A '  I 

General Powell noted that the armed forces give constant 
attention to the development and maintenance of unit cohe
sion. I L 

I 

Bonding begins on the first day of boot 
camp. Bonding takes@ace every time a GI I 

joins a new unit. A unA!must bond as a 
fighting force before it is sent to the battle
field. Unit members work together, train. 
together, and deploy together sharing expe
ridnces that contribute to the development of ' 1 . 

* I dbhesion. Mutual trust. common core val' ues, self confidence, and realizhtibn of 
shared goals help to form the cohesive mili
tary team. Cohesion requires'-the'sacrifice 
of personal needs for the needs of the unit,

'' iubjdgating 'individual rights 
of the team." 

I !)( 

While individual initiative is rewa 
the team-the cohesive unit-is what,guarantees military suc

'2 . /  , , a  1 9cess.13 

of Cohesion: The Human Element in 
sforming a collection of dis-

J. : I  ,
_The real question is: why soldiers fight? 

iers to repeatedly expose 
most lethal envirdim 

known, instead of taking cover or leaving 
the area as quickly as 

1 

Combat motivation i s  not a mythical 
force that emerges on the battlefield, dt 
must be developed and maintained well in 
advance of any war . . . . _ I  _. 

I '  1 - I 

1%. REP. NO. 112. 103d Cong., 1st Sess. 274-75 (testimony of Genenl H. Norman Schwarzkopf. United States Army (Ret.), before the Senate Armed Services 
y II ,  1993). General Schw Vietnam and senior military personnel mana nsibili-

I 1 
( 1

llld at 275 (testimony of General Gordon L. Sullivan, Chief of Staff, United States Army, before the Senate Armed Services Committee. July 20. 1993). 

I2fd. (testimony of General Colin L. Powell. United Stntes int Chiefs of Staff. befo 
1993). 

13ld. (writtenanswer pf General Colin L. Powell in response,toB question from the,SenateA d Services Cornmitt&. , c i t F  I 
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- - 

' 'A central finkiing bf cohesion rebearch i s  .we hhve hot bad that luxury, the results, as J 

thh the gature of tnMem (.war diciates that - 1 in the initial resulti of:the Korean conflict;' J 

small-urrit cohesibnlis 'theonly force capdble were disastrous for our soldiers; 
of causing soldiers to expose'themselves 
repeatedly to enemy fire in the pursuit of 
unit objec I I 

The speed+withlwhich events and the$ consetjuences now 
overtake us make it impeiative that iour,forces be able to make 

,-

,' , I ' 1  # ! I  ' 'l I 1 an immediate transitiok.from peace tb'war. 'High continuing 
The confusion, danger, hardship, disper- . i l o i q *  levels of cohesion are'critical to making that transition with 

sion, and isolation of modem war requires 
that soldiers,'sailors,, and airmen in ,combat 
be controlled and Ied't!uough an intemaliza
tian of soldier values and personal operating 
rules that are congruent with the objective,, 
goals, and values of the organization .. . .I4 , < ,  

. I '

Dr.Henderson summarized his dindings ,onthe aqportance 
of unit cohesipn hy.+iting S.L.A. Marshall, who noted that 
"one of the simplest,puths of war [is],that ,+e thing which 
enables an ipfan ier ,to keep going 
the near presence,or presumed presence of a comrade.'Y6 

.;ir i j  io r' 1 - 1 , 

Dr. Dayjd Marlowe, Chief,of ;he Department of,)Ailitary 
psychiatry at the Walter Reed Army Institute of Research, has 
observed that unit cohesion must be developed long before a 

not suddenly happen the moment the bullets 

In the past, in 'time of dangtr *e*have 
usually been . . .afforded the luxury of time 
in whkhi to create highly cohesive units to 
cobnterpunch or strike th 

I t '  I!, I 

maximum unit effectiveness and minimal short- or long-term 
negative effects on 3he mental health, physical health, Bnd per

' ) I  1 

Id War has not diminish 
military forces composed of readily available, highly cohesive 
units. Events In Somalia and therformer Yugoslavia, as well 
as continuing tensions in areas ranging from the Korean bor
der to the Persian Gulf, have demonstrated that units-in-being 
must be prephred to deploy to hosti1e;dinhospitableconditions, 
with little advance warning or preparation,' ' 4 ' '  

Military Personnel Policy Must Facilitate 
the Assignment and Wbrldwide Deployment 

1 of Members of the Armed Forces 1 1  

I ' 1 i (  0 ( 1  11 i 
- 1  fTheessence of military service 'is the > j q 8ii 

subordinationbf the desires and interests II! I  

of the individual to she needs of the service. '"18 

htions is one of the defining characteridtics of military service. 
Although many service members, in garrison, havt the oppor
tunity to live off-post or in on-post quarters providing substan
tial privacy, the armed forces do not train or deploy in a 
garrison environment. General Colin Powell, in 
as Chairman of the Joint Chiefs of Staff,,observed: 

I I1 

[Wlhile some military.specialtiesmay grav- '2 

itate to office type settings no Gervicemem-1 
ber is guatanteed a particulatIassignrnent in 
a lparticulhr location. We are provided .f 
assignments anywhere in the world, often at I 

very short notice, based on the needs of the 
i ' j  i?Army:iNavy, Air Foree,i or MarineICoqkli,?: 

Every military man'and woman must be ' , I  I 

prepared to serve wherever and in whatever 
capacity The1A h e d  Forces.require their 
skills. 1 Ereniforward deplbyed units need 1 

at 275-76 (testimony of Dr. William Donyl Henderson before the Senate Armed ServicesCommittee). . -_ .- - _ _  __ 

-
' I I I t  I 1 1 ' 1  I 

' I9S. REP. No. 112. 103d Cong.. 1st Sess. 277 (witten answer of G e 6 d  Colin L. Powell in respohse to a question frdm the Sdnae A h e d  Sewides Comdnee). 
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Military personnel policy reflects the conditions under 
which service members live while deployed for training or 

' okrations. As General Powell has noted: 
.1 

[Tlhe majbrity of our young men and 
women are required to live i n  communal 

I 

settings'that force intimacy and provide iit
ay be hard to contemplate 
tinuous days in the close 
marine; sleeping jn a fox
dozen other people; 125 

people all living and sleeping in the sqne 40 
by 50 foot, open,berthingarea, but this is 

, , 	exactly what we ask our young people to 
do.= 

Deployment under such conditions is the reality of service 
in the armed forces of the United States. Military personnel 
policy cannot be based upon what might work in the white 

The Constitutional Responsibility for Establishment 
of Qualifications for onditions of Military 

Service Is Vested in the Congress 

: in 
' !'Theconstituti power of bongress tp raise a h  , 

support armies and to make all lows necessary and 
proper to that end is  broad and sweeping. ''21 

M Id. 

"[Iltis dificult to conceive of an area of 
governmental activity in which the courts trave less 
competence. The complex, subtle, and professional 
decisions as to the composition, training. equipping, 

and control of a militaty force are essentially 
professional militaj judgments, subject always td 

civilian control of the Legislative and Executive 
2 Branches. ''22 

"[J]udicialdeference to ....congressional exercise 
of authority is at its apogee when legislative action 
[is]under the congressional authority to raise and 

support armies and make rules and regulationsfor their gov
ernance. ..,''23 

"fl]ndetermining what process is due, courts 'must 
give particular deference to the determination of 

Congress, made under its authority to regulate the 
1 land and naval forces .. ..'"24 

given the discretion to determine the qualificationsfor and 
.conditions of service in the armed forces.26 The President 
may supplement, but not supersede, the rules established by 

the government and regulation of the armed 

The role of the courts in reviewing military personnel mat
ters i s  even more circumscribed. AI h the constitutional 

,I 
I ' 

*'United States v. O'Brien. 391 U.S. 367.377 (1968).See o h  Parker v. Levy. 417 tted to legislate both with greater
xibility" when regulating military personnel.). 

10 (1973).See obo Orfofi 345 U.S. at 93-94("[J] k of running the Army . . . . Orderly government
requires that the judiciary be as scrupulous not to interfere with legitimate Army mattem os the Army must be scrupulous not to intervene in judicial matters."); 
Chappell v. Wallace. 462 US. 296,305 (1983)(quoting Chief Justice Earl Warren. The Bill of Righrs and the Military, 37 N.Y.U. L.REV. 181,187(1962)) 
("[CJourtSanz 'illequipped to determine the impact upon discipline that any paticular intrusion upon military authority might have."'); Goldman. 475U.S.at 507 
("when evaluating whether military needs justify a particular restriction on religiously motivated conduct, courts must -at deference to the professional
judgment of military authorities concerning the relative importance of a particular military interest."). 

URostlcer v. Goldberg. 453U.S. 57.70(1981). The Court also noted that " W e  must 6 particularly careful not to substitute ourjudgment of what is desinble for 
that of Congress. or ow own evaluation of evidence for a reasonable evaluation by the Legislative Branch." Id. at 68. See also Solorio v. United States, 483U.S. 
435.44748(1987)("Congress has primary responsibility for the delicate tnsk of balancing the rights of servicemen against the needs of the military .. , . We have 
adhered to this principle of deference in a vuiety of contexts where.. .the constitutional rights of serclicemen were implicated."). 

a w e i s  v. United States, 114S. Ct.752.760 (1994)(quoting Middendorf v. Henry, 425U.S. 25,43(1976)).The relationship between the role of Congress and 
the due process rights of military personnel has k e n  a constant theme in t? Supreme Court's military cases: 

m e  have recognized . . .that "the tests and limitations [of due process] m y  differ because of the military context." The difference arises 
from the fact thpt the Constitution contemplates that Congress has "plenary control over rights, duties, and responsibilities in the framework 
of the Militvy EstablishmenS including regulations. procedures. and remedies related to military discipline." 

Weiss. It4S. Ct.at 760(citations omitted). "Our review of military regulations challenged on first Amendment grounds is far more deferential than constitu
tional review of similar laws or regulations designed for civilian society." Goldman,475U.S. at 507. "While the members of the military ilce not excluded from 
the protection granted by the first Amendment, the different character of the military community and of the military mission requires a diffesnt application of 

p" those protections." Parker. 417U.S.at 758. 

uu.s.CONST. aR. 1. fi 8. * I  
, 

I 26&tailed statutory mandates on ualificcuions for and conditions of military service rn found primnrily in Title 10 of the United SUtm m e .  
I 

2 7 D ~ ~ ~ D  MLITARYA. SCHLUIXER. CRIMINAL Jusnce 7n21(3d ed. 1992). 
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guarantees of the Bill of Rights are generally available to ser
vice pembers, ?.heapplication of those guaran&es i n  ,the mili
tary @settingdiffers coqsiderably from the manner in which 
they gpply in civilian' soci ! ,, 

r ,  I , \ I' 

Limited judicial review oftmilitary personnel policies does 
not provide a legal basis for congressionalindifference to the 
rights of military personnel. As the Supreme Court has noted: 

i s ,  1 No* of this is  to say that Congress is fred la 
disregdrd the Constitution when it acts in the 1 

'mea of military affairs. 1 .In that area, as any 1 
other, Congress remains subject to the limi
tations of the Due Process Clause . . . but 
the tests and limitations to be applied may 

Differences in consth 
forces and civilian society have existed from the days of the 
Revolutionary War, through the formation of the Constitution. 
to the present: Throughout bSr liistoiy, members'bfheb e d  

.{forces have' been subjected to mntrols and regC1ati'o"n'sThat 
.d' would not have been tolerat6d in civilian society. 

7 i 4 "i. i i t  l i t '  

se limitations do not mean that Congress expectsmili
j ,  bary commanders to exercise Iheir authority in an arbitrarymd 
[capricious manner. There are numerous laws and regulations 

1 ,  governing military service which provide krvicemernbers 
with protections against abuse and which establish means,of 

,,.the, delicate,,balance between jndivjdual concerns ;and the 
#e armed forces. wJlile ,he,natureof mi1itary:eer

changed oyer qme, ,t pdamqntal precept-that the 
rights of the individual service member must be subordinated ,
to the needspfnationq defense;-remains ,unchanged. 

of eovernment w 

uptold the h i t d d  &$&':3' Fdr example, 

when the S k& Committee'considers a mili

tary practice or 'proposal 'in whkK'militkq' persohnel would 

not be provided with the k h d  rights as their civilian counter

parts, the Committee carefully assesses the military necessity 

for any difference in treatment, and gives careful considera


i , ' J l ' , a  J 't' ' ' 0  

h 	 of merqberf ,of the armed Jorces.,, Coqgress has enacted She 
Uniforq ,code pf &lilitary, Justice:i,established an ipdepen

established as a result of congressional oversight of military 
pedonnel pra tion. 

2sFor a discussion of Supreme Court decisions bearing on the relationship of the military and due process safeguards, see Chief Justicr: warren. The Bill of 
RighfsandfheMilitary.37 N.Y.U.L. REV. 181 (1962). 

29Rostker, 453 U.S. at 67. 
<.< . r t  c I J  1 3 I F  I 

h prote clude t limi 8, which grants of a service member "who s to om
cer .. . to complain to any superior officer" in seeking redress, 10 U.S.C. 5 938 (1988); the right of a service member to communicatewith a member of Congress 

st 1994); and the right D 

,The testimony presented to the Committee,repreqented a wide range of experiences. including those of cu 

3510 U.S.C.A. 6 867a (West 1994 

' ' 3i10 U . S k  5 774 (1988). h 

3810 U.S.C.A. 5 1034 (West 1994) (ensuring B prohibition of retaliatory personnel actions resulting from communication with a member of Congress or Inspector 
Gened). In 1991 Congress instructed the Secretary of Defense to "prescribe regillations prohibiting members of the Armed Forces from taking or threatening to 
take any unfavorable personne1,actjon ,..as a reprisal against any membv pf the Armed Forces for d i n g  or preparing a jnwrUl communication to PR) emplbyee 
of the Department of Defense:" National Defense Authorization Act for Fiscal Years 1992 and 1993. Pub. L. No. 102-190,5 843,105 Stat. 1290. 1449 (codified BS 

a statutory note to 10 in U.S.C.A.5 1034 (West 1994)). ' [ I Jn.',lr L 
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1 ! Concluding Observations 
1 c l l / '  

illion men and women serve 
in the armed forces in an active or reserve capacity. The over
whelming majority of these individuals serve with dignity and 
honor. Their sewice, as exemplified by the pprfmnance and 
conduct of au t  active, and reserve forces during the  Persian 
Gulf conflict, is a source of prjde to all Americans, , I 

V I 

These men and women come from many different walks of 
life. In the armed forces, they learn to put aside their differ
ences and form cohesive military units, capable of serving 
under conditions of extreme h ip, and willing to make,the 
ultimate sacrifice for our Nation. , 

Litigation Reports: T 
I Civilian Personnel Litigation Case Preparation 1 

It is axiomatic that the plain judicialccomplaint is the 
starting point of each action that the Army Litigation Division 
handles. For civiliah personnel1litigation. however, the pro
ductive work on the complaint cannot begin until after the ' 

laborcounselor in the field prdpares the litigation repoh. The 
Civilian Personnel Branch of Litigation .Division (DAJA-
LTC, or LTC) relies on the litigation report to provide the 
foundation for the defense Of Army fnterests. In a number of 
cases, the litigation report is the first work that the Assistant 
United 'States Attorney (AUSA) sees from the Amy. This 
report' must reflect the qualify of work that the 'AUSA can 
expect to see from the Judge Advocate General's Corps. The 
importance of the litigation'report 
preparation bf the Army's defense. 

After service of the summons and complaiht in a judicial 
action, the Army has sixty'-days'to'file'either an answer br a 

near the installation from which the cause of action arises. 
This leaves the litigation attorney assigned to the case approx-

L Congress, working ,with the Executive Branch, has devel
oped a system of military criminal and administrative law that 
carefully balahces the rights of individual 
and the needs of the armed forces. The system has demon
strated considerable flexithlity"to meet the changing needs of 
the armed ining the fundamental needs 
of morale, line: The principles of judi
cia1 review developed by ,the Suprewe Court recognize, the 
fact that over the years Coqgress has acted responsibly in 
addressing the constitutional rights of .military personnel. 
These principles have continuing validity as a guide for judi
cial review of military cases. 

I _ *  I 

d the rektt ,  consider the 
motions or an answer, prepare the neces

sary response and then forward the response to the AUSA for 
review before the answer is due, . Accordingly,, time 'is valu
able and a properly prepared litigation report is essential. Fol
lowing are several tips fo counselor assigned to 
prepare a litigation report. I 

Telephonic Discussion of rhe 
i f  

When a'litigation repori re&& i s  teceiv 
act the bamed Anny litigation attorney to 
Early coordination between thellabor coun

selor and the litigation attorney may greatly assist the litiga
tion strategy preparation. If the labor counselor is aware of 
facts that possibly could result in disposing the case early 
(such as timeliness issues or failure by the plaintiff to exhaust 
the available remedies administratively), then an immediate 
call to discuss the case is essential. Early discussions with the 
litigation attorney also may reduce the size and scope of the 
litigation report needed from the labor counselor. For exam
ple, some litigation attorneys do not require a memorandum of 
law or the full number of copies that Anny Regulation '(AR) 
27-40' requires. 

Labor counselors should volunteer opinions about the case 
ait for questions from the LTC. ,me  labor 

counselor;has beier knowledge of ,the )facts of a particular 
case,'the witnesses, the exhibits, and the working environment 

I DEP'TOF ARMY,Rm.27-40, LEGAL (19 Sept. 1994).SERVICES: LITIGATION 
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than the litigation attorney. If fact-specific nuances to a case 
exist, the labor counselor should briqg them to the litigation 
attorney's attention; $e LTCwelcomes suggestions. , 

facts.' The importance of this hrtion 'bfthe litigation repbrt 
cannot be ,overemphasized. Do not merely Copy the facts'as: 
noted in prior investigations or .hearings (e.g., the Equal 2 

Employment Opportunity Commission's factual background 
statement routinely is not a useful statement for litigation pur
poses). Support facts by specffic'fefeknce to documents or ''_ 

witness statements located in the report. 

If one of the exhibits to the report contains a fact mentioned 
in the statement of facts, reference the specific page and para
graph of the exhibit so that the fact may be found quickly. If 
this cannot be accomplished, make a separate copy of the sup
porting document and attach it as an exhibit to the statement 
of fact. Facts that are important, but unsubstantiated, most 
likely will require a subsequent request by the litigation attor
ney for proof in the form of a preexisting document or an affi
davit. * Facts that cannot be'substantiated are of littl8,~ifany, 
value. %'I>, 

iff first contacted an I 
' EEQ counselor on' October 4, 1991, fifty-i 

t 'seven days after she discovered that she was 
nonselected. (Plaintifs USACARA Tesrimo
ny, USACARA Report TAB 1, at 143; EEO 
Chronology Sheet, TAB 2 )  iQn March 21, 
1992 the USACARA investigator found no 

. j , I '  1 , 

gation attorney immediately if documents are missing, or were 

not created.' If a statement of facts is well written, then the lit- ' 

igation attorney should be able to incorporate'the statement of 

facts into a motion to dismiss or B summ 

with little or no editing. 


1 I '  ~ c . l ' I  1 , DrafrAywer I 

The labor cbtnselor sho6ld prepare a draft answek for the 

response to a specific paragraph ip the plainkiff s judicial com

plaint is ambiguous, then the labor counselor should include a 

supplemental explanation so that the litigation attorney and 

the AUSA can consider the response. If you are"not'comfort-; 

able with a standard response'then explain the issue and why 

you are'nbt comfortable with' the standard.response:' These 

explanationk to'the litigation attorneys should be'in a sepdrate. 

paragraph after the'recommended responhe, or should be foot- ' 


noted. 

I ,  

' '  Witnessr I 1List I 

imate the number of witnesses. Indude all 
possible witnesses on the list:' Army Regufalion'27-'40' 
requires a summary of the potential testimony that the witness 
can provide.* This i s  an important but often ignored or for
gotten requirement. If the witness has a potential bias against 
the Army, inform the litigation attorney of the source of the 
bias (for example the LTC should know that the witness has 
filed thirty-seven Fievances against her s u ~ ~ i s o r ) *  

L i  


Witness lists need to contain the current address and tele
itnesses. Potential witness information is 
required by Executive Order Number 

12,778 (Civil Justice the litigation report 
contains stale info erriment witnesses. 
When contact with a witness is not possible, state this in the 
report and explaih the effect that not beihi able'to use this person's live testimony has bd the case. Reference all altema
tives to this person's testimony and attach and clearly refer
ence copie tiV& 

r,  i ;  

Consider listing character Witnesses: ddentify in'dividllals I 
wha can bolster governmeat witnesses' kredibilityionce'i 
attacked and those that can undermine the plaintiff andIthei 
plaintiff,s witnesses. 

I (  7 1 

n.frop (he ,earlie 
plaintiff qised an issue about the allegations in his judicial 
complaint. , Provide @l precomplaint,counseling documenta
tion thpE is ,readily.available ,so that it :may be evaluated for l 
timeliness and exhaustion defenseg,l Evidence that the plain- '1 
tiff received proper counseling and notice of appeal rights 
should ~ be provided in every. case. When ayailable 
certified copies of m receipts ("green cards"). 

,

-2ld. pan. 3-9e. _ _ _  

3See id. I ! ! I 8 , - I  I , , I . l ' i l  

41d. para. 3-10. 
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The LTC often uses alternative defenses to better ensure 
that the Army’s interests are being protected. It may ,be.clear 
to everyone (except, perhaps, the judge) that one defense or 

? 	 the other should prevail, Because we cannot read a judge’s 
mind, the1LTC iwill.submit a number of defenses in the alter
native. When preparing a litigation report,aggressively pur
sue documentatioq that willasupportall defenses, not just ;the 
single most obvious qne. 

I 

I L 

L 
I , 

‘ ~ n n ydfpkztion s forwarding the original litil 
gation report and one copy to the Litigation Division.5 Addi
tionally, one copy goes to the United States Attorney’s Office. 
Some litigation aporneys require only that the original be sent 
along with a copy to the AUSA: Any number of copies less 

by the regulation (Le.. three),must,be 
idual litigation attorney. Tab and clearly

’ 
identify all copies mailed to this office. 

1 I 

tion High 
. a 8 

’ 

kbision’and all United States Att 

encourages the trksfer of data 

mation highway.6 -?’heLTC ca 

pmomm link’bi ;ja an 

Law Conferenceof the Legal Automated m y - W i d e  System 

Bulletin Board System (LAAWS BBS) when time permits. 

Unfortunately,bqcause of the urgency pf most items, 

overnight mail genefatly is the rule. 


kontinioui Communihation 
IL 

tole in defensive federal litigation 
does not end with the submission of the”1itigationreport. h e  
litigation attorney will need your continuing assistance 
throughout the litigation, especially during discovery. The 
free flow of information and ideas throughout the’pendency’of 
a case is critical. The litigation attorney needs to know about 
any subsequent events that could have a bearing on the instant 
litigation (e.g., that the plaintiff filed another addinistrative 
Equal Employment Opportunity complaint or a witness has 
relocated). As your partner, the LTC prdmises to keep you 
informed at all  critical junctures and to provide the best 
defense we can. Major Harry and Major Ray. 

I t . . t  

6fd. 

‘Pub. L. NO.103-172. 107 Smt. 1995 [C 

P 
ESeeEnvironmental Law Div. Notes, A 

‘ Environmental Law Division Notes I 1 

( , I i 

Recent Environmental 

-The Environmental Law Division (ELD), United‘States 
Army Legal Services Agency (USALSAj, produces n e  Envi
ronmental Law Division Bulletin (Bdlletin), designed to 
inform Army environmental law practitioners,of current 
developments in the environmental law ‘Arena. The Bulletin 
appears on the Legal Automated Army-Wide Bulletin Board 
System, Environmental Lqw Co rice, while hard copies 
will be distributed on a lidited b & content of the latest 
issue (volume 2, number 2) i s  reproduced below: 

*CleanAir Act (CAA) a 

‘ I 

Department of Defense (000) 
P o l i q  on TkmspomtionIncentives 

The Fdderal Employees’Clead Air Incentives Act7 autho
rizes federal agencies to use ‘appropriated funds to provide 
military and civilian employees with “transit passes.*’* On 24 
October 94, the Assistant Secretary of Defensd for Force Man
agement issued a policy memorandum superseding prior DOD 
policy memoranda that had precluded the payment of trans
portation incentives (including transit passes) to DOD 
employees under any circumstances.9 The new DOD policy 
allows the military departments to provide transportation 
incentives authorized under Public Law ,103-172 “to comply 
with Federal, state, and local air pollution (control and abate2 
merit The policy provides that instal
lations and activities must provide the same incentive to “all 
divilian employee and military member recipients.”ll The 
new policy raises practical and policy issues that must be 
resolved prior to implementation by the military services. The 
Services Steering Committee for CAA Implementation has 
established a work group to develop uniform implementing 
guidance. ’ The b e s t  estimate i s  that implementing guidance 
Wi l l  be a d sometime in the alf of 1995. Maj&
Teller. ‘ t 

L 

Restoration Advisory Boards , 

A new policy jointly issued by the DOD and the Environ
mental Protection Agency (EPA) increased the opportunity for 
community involvement with Army installation restoration 
sictivities through the creation of restoradon’kdvisory boards 

, _  

9 M e m o ~ d u ~Assistant Secretary of Defense for ForceManagement, subject: Transpoltation Incentives (24 Oct. 1994). _ 

‘old. 

11 Id. 
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(RABs). .These guidelides complement pmvisionsln the Fis
cal Year 1995 DOD Authorization Act and apply to all conti
nental Upited States-militq installations...;, , I ,  

collecting~infomation."regatdingrestora
tion priorities for the installation; 

>I \ \  kl \:rs ,;I ,.,~.,\U 
f ,restqratibn,. acceptable 

risk, and waste management and technology 
I; I developmentissues re,lawd.tv environment81, 

f A (RABConsists of members of the l ~ c a lcommunity as well 
as representatives-from the DOD, the state, and the E�?A:;IM 
installationrqtpmqnding officer svlects comqwity,mem
bers-after WsuJtipg with +e EPA and the state-to""reflect 
the unique mix ofinterests and concerns yithie the local com
munity." ,The DOD representation .shopld.consist of,one nr 
two members. ,The total,numbet.,p_f:rnqmbers will vary# 
depending on the diversity of a pmjculF community:s inter-, 
ests. 1 i 

1 

W s  rather than,criate geparate committees. ,Converting a 
TRC to a RAB includes adding a community co-chair, 
increasing community representation, and making all meet
ings open to the public. 

p 

1 $ J ? ) ,  ( 1  , 

, Restoration advisgry boards are eligible for funds f p m  6ev7, 
era1 sourcesfl,Roptjneadministrative expenses may bespaid, 
from .ing+llatiqq@perptions qnd,waintenance .Fpnds, tho, 
Defense Environmental Restoration Account (DERA) for 
active bases, or the Defense Base Closure Account 1990 for 
closing bases. 

Private sector participation shall be funded through CEF$-
CLA 8 117(e) technical assistance grants for installations on 

the National Priority List,DERA!in'the'case:ofacti.jeinstalla
tions; or ,BRAC in the case of 'clasin$,iastallatiuns: 'Private 
individuals on a F&B orTRd:who-dWt.lolpdtentially respoh

/sible parties and live in thervicinity ofW,insta\lation may use 
these funds to obtain technical assi&& i6 interpsting scfen
tific and engineering issues with $egatd to the nature of envi
totlfnental hazards at an installatioh and the restoration 
activities proposed for or conducted at'the installation as well 
as to participate more effectively in environmental restoration 
activities at the installation. 1 Any member of the RAB or TRC 
may use these funds to employ technical or other experts in 

r I  1.r . t ,  

others, and also designates approximately eight million acres 
of federal lands as wilderness. h e  k&dwill be managed by a 

In the December �994issue of The,Amx+uwyer, I provid
ed information concerning facility response plans (FRPs) and 
@e OPA. I was recently,contacted,by k e - l q n y  Enviroamen
tal perper about whetherpadecisionnot to,preparean FRP had 

: I  j~ A ~ d ~ u m e n t ~ * ' j .  1 , I , I  \ '  I . , ,  

required f9r. any facility that satisfies the criteria of 
11,2.20(f)(1)., These criteria are outlined in.the I 

1994 Enviroprnental Law DividonNotes. 1 ' 1  l ' .  . . 
1 1 - I ' It I , ,  

Additionally, 112,20(e) provides that i f  a facility deter
mines that, based on the criteria at 11220(f)(1), an ERP is not 
required, then a certification form contained in appendix C af 
the rule shall be completed and maintained at the facility. 

ith the appropriate personnel 
r 

1259Fed.Reg. 34,070-136(1994). 
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Reorganizationof Environmental Law Division COMPUANCE BRANCH 
I>. 

On 25 October 1994, the United States LTC MAJ David Bell 
17 	 tal Law Division reorganized into three 

branches and respective branch chiefs are: Environmental Attorney MAJ MAJ Joe Saye 

Environmental Attorney 1 MAJ ' MAJ Craig Teller 

I 

11 ' I 
Resources Branch Mr. Steve Nixon Law'Division Areas of R 

. +  , , - - a  

Compliance Branch MAJ David Bell SUBJECT P R I h R Y  '' ALTERNATE 

Restoration and Natural 
, talAttorney CPT CPTTomCook 

A listing eir areas of responsibili- MAJTeller b MAJ 
1ty appears ~ o w l r (  mile telephone pimbers 

BRMYCEFWA MAJ Corbin MAJ Fomousremain the 'same: 

ixon ~ 1 . Voice: , 
Facsimile: (903) 696- CPT Cook' 

' 
, MAJ Saye 

I .. b J' 

Criminal Liability CPT Cook MAJ Bell 
. * ' 

POSITION GRADE NAME 
r 1 1  * '  r

Law COL ,COL WilliamMcGowan 
Division {Mr.Nixon MAJ Fomous 

I t 1 . 1 
-, LIT~GAT~ONBRA . EndangeredS 	 ies h F o m o u s  ' 

. 4 
<

Chief ' F e n a x  PT Cook M4JBell , 

Senior Litigation Attornky GS14 PTCook MAJ Bell 
1 .  t 

Litigation Attorney MAJ MAJGarryBre Legislation ~ k lQaye MAJ Teller 

Litigation Attorney MAJ MAJ Michelle Miller Litigation Litigation Branch Attorneys 
r 

Litigation Attorney . I ,MAI MAJSharon Riley I 

MAJ Bell CPT Cook 

Natural ResourcesLitigation Attorney 
AJCorbin )

Litigation Attorney 

Litigation Attorney GS13 Vacant 
(Temporary;DERA-funded Overseas 

8 , , r1 
{ M A . ,  Pollution Preventio 

(DOJ Support @ RMA) 
b l b  . Bell , CPT Cook 

RESTORATIONAND NATURAL CE NCH Reserve Component MAJ Saye CPTCook 
Chief GS15 Mr. Steve Nixon 

Training Mr. Nixon FQmQUS * 

Environmental Attorney MAJ , MAJ John Fomous TSCA Teller 

Environmental Attorney CFT MAJ Mike Corbin UST M N  Bell CFTCook ' '  

Environmental Attorney GS13 Vacant I Water Rights/ I' ' ~ s a y e  MAJ Teller 
(Temporary; DEW-funded) CWNSDWA 
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1 
Faculty, The 

I Criminalbw Notq-,J,I 

Misfike of Fact JusQfidDeath of Civilian by">I 

lness Required for U C Y  Article 11 
7 '  ! 7 , .  , < 

"A soldier,yho kills an intended target, thinking it, 
enemy soldier at the instant of firing, cannot be convic 
matter of lad, of Violating~iQrticle118(3)of the'Unif6m-e 
of Military Justice"' ( .Eveby act that a soldier er
forms in combat is i 'hangerous and calculate;s td 
harm the..eneyy, A soldier always,iptends to kill,?r infapaci-I - . L J  

tate the intended target, aims'hidor her weapon at the target or 
in its general vicinity, and knows:that death or great bodily 

consequence of his or her 

The only circumstanc 
lawful, and reasonable i 
dier's belief that he or she is striking at a cornbataqt, Canse; 
quently, in combat, a mistaken belief as to the identity or 
status of 'a mket Could negateilhe.state of mind required' to 
commit the offense of murder pursuap to 

In United States<v.McMonagle? the Uni f 
Military kphals  (COMA) kverskd the United States Army 
Court of piljtary Review's ( A T )  holding" !hatra c 
ant's mistakhn'delief as to a 'target s identity hould not 
the element a$pnlawfulness. reversal also c\ar;ifjed the 

I34 M.J. 8 (A.C.M.R.1992) (Joh 

state of mind necessary for a murder pursuant to UCMJ Arti
cle 118(3)?. Thesefiddidgs restor& 'a cohbatatit's defenses 
of mistake and justification in nformity with the traditional 

The charges resulted from an incident in whicfi a Panaman
ian citizen &as killkil durin~''k2le7tE ydantry'bivisicfn's 
Beploydent in Opedtion fusi Cause? IbA JanUar;;25, 1990,' 
Private First Class (PFC) Mark F. McMonagle's'unk'B Corn-

Brigade, 7th Infantry 
bst south bf the San 

,'Panama. Com$a.ny B was 
patrolling its assigned area to interdict terrorist and criminal 
activities.* Numerous f hostile fire occurred and 
thousands of &eapo% zef.9:'The events of the 
evening that led to th against PFC McMonagle 

ase I: Actions Involving Sergeant 
nsel, PFCGus'sed, a&dP kMc 

At approximately 1600 on January-25, 1990, 
Gussen. PFC McMonagle, their squad leader, 

7 , I ,

*See. e.g.. Stntes v. Calley. 46 C olding that "t'6be exdpatoryi (he mistaken &lief must be of such a h t u i  thiu he 
conduct would have been lawful had the 

3United States v. McMonqgIe. 38 M.J.53 (C.M 
108 Stat.r2663(1994): Changed &hea d d f t k U n i t e d  States Court of M i l i w  Appeds to the United States,Courtof Appeals for the Armed Forces.The s m e  Act 
also changed the names of the various Courts of Military Review to th urts of Criminal Appeals. Fot 'the purpose of tlk bktice notes, the title'ofthe c d ~ nthai 
was in pkcep the time that the decision wa!pyplished will be used. . . .. 

4McMonagle. 34 M.J, at 852. ;., 1 , ' )[ l i l i  . I  t , I  

SMcMonagle. 38 M.J. nt 60."[A] person should not be convicted of depraved heart murder 'unless he was subjectively awnre of the risks he created."' id. (citing 
Milhizer,Murder Withour Inrenr: Peprdved ffprt Murder l/pderNilifary Caw. 131MIL.&,REV. 2\0 (IgSl)); pee olso W, LAFAVE& A.,$cw, S U E I S ~ ~ V E  
CRIMINALLAW8 7.4at 204-05 (1986). 

6See injra notes 101-155 and mmm 

?McMo~gle,34d.J:nt855. ')I [ ; ?  l,' 1 2  i:r)'! 

9See Record of Trial p 329. United States v M Monagle, (General Court al, convened by CoorttrpanderdHeadquarters,7th Infantry RivisiQsLtigM) Fort Ord. -
Cdifornia)x29May 1990) (verbatim &co:d&ial) [hereinafter Record]. 

"JMcMonagle.34&I.J?at856. 11 1 2 1 ; ! .%' I .  1 

1 1  See Michy1,F. ? y e ,  Boy Soldiers.,ZNQUIRER.Mar.21 .\1993.22.ot 25 [hereinafter Boy Soldiers]. 1 )  1 r ;I :1 I . La 

12Id. 'ib ' I 1 1  
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I 

When the soldiers returned with the liquor, SGT Finsel,* 
PFC Gussen, PEC McMonagle, and the others were playing 
cards and drinking.13 At about 2030, some of the soldiers 
suggested that they get something to eat.14 

i J i! 
soldiers decided to go to a oearb d's restau

rant. Soldiers were permitted to leave the camp mly with the 
chain of command's express authorization, fully armed, and in 
a group Containing a noncommissioned officer. Sergeant Fin-i 
sel obtained permission from his section sergeant to lead PFC' 
McMonagle and PFC Gussen to the McDonald's.ls In addi
tion to carrying their assigned M-16 rifles, SGT Finsel was 
armed with E ninsmillimeter Beretta pistol.'& ' ' 1 

1 

GT Finsel inform 
Gussen and PFC McMonagle that they were goink to go to a 
nearby bar and brothel called the Villa Fenix.17- On 'arriving, 
PFC McMonagle and PFC Gussen felt uncomfobitable about 
being at the club. Noticing their uneasiness, SGT Finsel 

McMonagle then went into 
the back of the omen.19 Sdrgeant h e 1  sat 

F * 

< ~ : !  4 

34 M.J. at 856. . I13McMo~gk.  

I4SeeBoy Soldiers, supra note 11. at 25. 

returning and rejoining his squad members, someone in the 
bar told,them that a military police patrol was passing near
by.? At SGTFinsel's direction, the three soldiers hurriedly 
collected their equipment and moved to iamom behind the 

, , \ r 
I , 

Approximately fifteen minutes later, after the squad 
returned to the bar area, SGT Finsel checked his equipment 
and realized that h is  nine millimeter pistol was missing.24 In 
fear, all three soldiers chambered rounds in their M-16s.25 
Sergeant Finsel ordered PFC Gussen and PFC McMonagle to 
search for the pisto1,26 I 

I ' ' (  . 
eant Finsel panicked squad's search bf the bar 

premises'hnd barking lot failed td 
weapon.27 Both PFC Gussen and PFC McMonagle told SGT 
Finsel that they should return to the company area immediate

the chain ;ofcommand 
Sergeant Finsel refused.29 

Cognizant of his sole responsibility for the loss of the 
weapon, SGT Finsel ordered "that [ihe] weapon has to 

without any success. 
, 

I -1 

- _  . 

15See United States v. Finsel. 53 M.I.739,741 (A.C.M.R. 1991). Sergeant Finscl "fakly represehtcd to the platoon sergeant y were going 
McDonald's restaurant for some food." 

lamnine millimeter Beretta pistol was Checompmy commander's assigned weapon. Id. at 741 1.2. Seveml days earlier, the company commvlder loanedhis pis
tol to SGTFinsel because it was better suited for the building clearing operations in which SGT Finsel wos engaged. Id 

17Rccord,supra note 9,at 95. 

r81d at 184. Private First Class Gussen testified that SGTFinsel told him to put his "weapon down" and that he (SGT Finsel) "would & e m  of it." Id. 

'9ld. t t ' S I  i :  

mUnited States v. McMonagle, 34 M.J. 852,856 (A.C.M.R.1992). Sergeant Rnsel removed the pistol and showed it to two P m i n r l s .  
i l I " * I , 

21UnitedStates v. McMonagle, 38 M.J.53.55 (C.M.A. 1993). 

23 Id. 

24 Id. 

SRecord. supra note 9. at 198-99. The soldiers knew that at a minimum, the bar bouncer and the person who stole the pistol were armed. Id 
,I.. 

%Id. at 186. 

27''A frantic search of the area ensued." United States v. Finsel, 33 M.J. 739,741 (A.C.M.R. 1991). 

note 9. at 355, Prosecu Exhibit 5,'at E (sworn statement of PFCM onagle. Jan. 26. 1990) [hereinafter Prosecution Exhibit 51; set ' 
0 t h  id. at 365 (sworn statement read into the record). 

591d. In an interview provided after his COUR martial, SGTFinsel stated that the loss of the weapon "pushed [me] right over the edge." See Boy Soldiers, supra 
noteII.nt25. 

wRecord. supra note 9. at 198. , 

3I  Probecution Exhibit 5, supra note 28. at I ,  
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Gergeant Finsel instructed PFC Gussefi and PFC MCMonW 
gle to say that the$ took drive-by Sk whlle‘enradte io’the’ 
McDonald’s.JZ Sergeant Finsel decided that fieT50u1d claim{ 
that he lost the pistol in anrenkagement.33,Fallobi’ng-S&P 
Finsel’s lead, PFC Gussen and PFC McMonagle fired their, 
M-16 rifles into the air.% All three then ran back towards the 

:jsniixoi 
I 1 : , r , I /  , r l l  ( 7 ‘  1 .I i : 

pany area, thevlm‘et‘a reaction 
force of soldiers sent to investigate the gunfire. :l?rivate First’ 
Class .Gussen returned lo the company headquarters building. 
The remaining soldiers regrouped on the main street. As SGT 
Finsel told his story to the soldiers from the company, several 
spldigrs, including :Corporal,(OPL).Toqmy:Lee Jones, 

nsel’s breath and Jhopght,he was I 

f i  7‘ f I ‘ 1  I 
YrThe company commander, captai 

arrived a few minutes later. Sergeant Finsel ported to #CP(r, 
Sieder and related the false scenario.37 

provide “rear security“to cover the cdmpany’S 
withdrawal to the school” and to maintain surveillance on the 
immediate area.38 When SGT Verrender returned to the com
mand post, CPT Sieder apparently reconsidered his decision 

tcbleave SGT Finselbincharge of the security’team and ordekd 

SGT Finsel.39 7 

As SGT Verrender returned to find SGT Finsel, he heard 
new gunfir&and observed tracer frounds gdng over ’a nearby 
three-story’ apartment building.4- Mr.. Nicholas Alba, who 
lived in ‘the building, testified that he heard gunfire coming 
from the apartment above his.41~;One Panamanian soldier and 
two women testified,that they:1Sawishots fired frbm a vehi-

McMonagle began maneuvering, along with other soldiers, up 
the ,sppet ta ,pheFe Qeyr4houghtthe gunfire ~riginated.43‘It 
was dark out and visibility was limited. m e  sound of firing 
contjnped ,to reveerate down the street, making it difficult 

nt its source pr ta hear shouted c o p  
,v r l  ‘ ‘J‘’ 1 I] 

was on,the roof shootingat $hem and-that they were in. a fire 
fight, CPL Jones r&urned ,pre;6,,Sergeant Finsel also directed 
PFC McMonagle to fire at the top of the building4’ and he did 
as 0rdered.~8Private First Class McMonagle then joined oth
ers to canvass nearby alleys to locate an avenue to reach the 

P

suspected location of the firing. 

I 7, ‘, $1 i I I 

’W e e  United States v. Finsel, 33 MJ. 739,741 (A.C.M.R: 1991). where thc’couit established that’SGT Finsel “devised a plan’to co9er up the loss’ofthe piit01by 
staging a fire fight.” (emphasis added). 

33Ptiyote First ClassGussen testified that “Sergeant 
of the pistol.” Id. at 739 n.3. ‘ I 1  

MUnited States v. McMonagle. 38 M.I. 53.55 (C.M.A. 1993). 

35 Id. I . 6 1 

%Record. supra note 9, at 270. “To several of his fellow noncommissioned officers. [SGTFinsel] appeared to be sluning his words and wu ‘freaked out’ br‘ ’ 
drunk.” Finref. 33 M.J. at 741. 

0 I 
37Record. supra note 9. at 3 CPT Si 

38McMo~gfe.38 M.J.at 55. 

39 Id 

40 Id 

41Record, supra note 9. at 423. 
1 7 ,  ? .  

4’1d. at 418-20.422. 

431d. 216-17. 
l i@,  

at 289. Over a period of time-estimted by various individuals to 
time “almost at mdom-50.60~unds” (Boy Soldiers. supra note 11; at 29);”p~tty spondically.” (Recbrd. supra no 
45Record,supra note 9. at 245.268.278. 

481d.at 251.293. 

40 . 



i During the shooting,.Mrs. Leila Edith Panay was fatally 
wounded while standing in a bath enclosure next to her house. 
Her husband testified that she left their house for the bath 

'4, 	 located in the ~ourtyard.~9Mr. Panay, who was sitting at a 
small desk inside the house, testified that his wife was stand
ing stationary in the bath area preparing to take a shower 
when the lights went out and shots-were heard.m Mr. Panay 
testified that he was hit by a bullet and that he told his wife to 
get down but she did not.51 During a subsequent volley of fire 
Mrs.,Panay was hit by gunfire.52 .-I 

Once %Mr.Panay realized 
carried her into their houseJ3. As he plaoed her ontaahe 
couch, an unidentified soldier'ordered him outsides and he 
confronted several other soldiers, including SGT Verrender 
and PFC McMonagle. Mr.iPanay screamed at SGT Verren
der, "You shoot my wife, you kill my wife, they 
wife."55 

Sergeant Verrender obdeived Mrs. Panay lyinglface down 
eight to ten feet inside the Panay house9 Soldiers rendered 
assistance to both the Panays, questioned Mr. Panay, and 
attempted to calm him whiTe they treated Mrs. Panay.57 
Sergeant Verrender ordered the soldiers to stay with Mrs. 
Panay while he went to investigate the continuing gunfire. 
Mrs.Panay was evacuated to the command post for further 

' treatment and died shortly thereafter. 

T 
The Investigation 2 

\, ' 
. I 

Lieutenant Colonel (LTC) Michael H.McCdffery, the 2d 
Brigade Surgeon, conducted an examination of the deceased 
and found a small calibersbullethole which indicated that the 

I JHJd. at 307. 

round entered down into Mrs. Panay at about a forty-five 
degree angle.58 At trial, he testified that the round had a rela
tively high entrance wound and had neither bounced nor 
altered its original trajectory.59 

I 

. A search of the buildings and roofs in the area of the inci
dent by soldiers revealed no weapons or shell casings. m e d  
with this information-and aware that SGT Finsel was drunk 
and.had reported the loss of the pistol-CPT Sieder formed 
suspicions abollt the incident. At approximately the same 
time, a military police investigator (MPI) arrived to invest+ 
gate the incident. 

The MPI observed three or four holes in the rear wall of the 
Panay's house and that at least one round was imbedded 
therein.60, The MPI also conducted a trajectory analysis of the 
path of the rounds and determined fiat at least one round had 
entered thq courtyard after being fired from an unspecified 
location outside the courtyard and from a height of a& least ten 
feet.61 Directed by a superior to discontinue the investigation, 
the MPI departed leaving the incident scene unsecured.62 

Approximately twelve hours later, an investigator from the 
Criminal Investigation Division (CID) arrived to assume 
responsibility for th vestigation of the matter. The CID 
agent videotapeh ident 'l~ationj63The video included 
shots of the Panay's wall which contained thebullet holes and 
the rounds previously'located by the MPI. The CID agent 
failed to examine the bullet holes further, recover the rounds, 
or conduct any analysis of the trajectories.64 

No rounds, including the one imbedded in the Panay's back 
wall, were &covered. Expended brass shell casings from PFC 

k 

55ld. at 219. Mr. Panay, who is almost blind without his glasses. was not wearing them during the incident. Consequently, he could not identify anyone present 
during the incident nor anytime thereafter. Id. at 309- IO. 

%Id. 220-22. 
4 I I 

I 

57ld.220-37. 

SBld. a! 296-7. 

sgld. at 298. 

sold. at 408. 

63Sec id., Prosecution Exhibit 6 (Ampex 189 VHS Tape labeled: "RIO ABAJO JAN. 90COPY 18:35 Min."). , < .  L ' 

UAt trial, the agent's analysis consisted of the conclusion that fireentered the courtyard "toward the back wall. .." Id. at 401. 
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McMonagle’s and SGT Finsel’s M-16s were collected,.but the 
intident scene from which i t  was gathered had nogbeen pre
served.65 I As a result, ‘the positions of PFC McMonagle and 
the other persons who fired could not be determined from the 
evidence. At least four other soldiers in the vicinity fired their 
weapons bn the night;of Janbary 25, 1990;but noneiof their 
bxpended brass was produced at trial. 1 

statements; including those‘of SGT Finsel, PFC Gussen, and 
PFC McMonagle.’ (According to a pretrial statement that the 
government introduced against him, PFC McMohagle ehtered 

unds were fired overhead and: 
1 

ed further In and saw rou 
’ I  dbble which was about[&foot In front of me ’J‘“:’

. /  ‘ by now. I saw a khadow mobe across the’ If#[’: 

The CID investigator who took the pretrial statement asked 
PFC McMonagle whether he thought “his m d s ”  hit the 
shadow at which he aimed: 

Q. Do you think it was your rounds that hit 
the silhouette [shadow]? 

A. I don’t know.67 

Sergeant Eduardo E. Pagan confirhied that PFC McMonagle 
shouted “Alto” and that immediately ,thereafter tracer bunds 

-

Mark F. McMonagle Was tried byti igeneral court-martial 
composed of lofficer and.enlisted hemtiers.68 Private First 
Class McMonagle was tried for murder in’violation of Articlt 
118, UCMJ, conspiracy to obstructjustice in violation of Arti
clt 81, UCUI. IwiIlful disobedience of 01 copmissiohkd officer 
(three specificatibns)linrvioIationrof iAkticle 90, UCMJ, 
obstruction of justice in :viblation’df,Ak-ticlei134,,UCMJ, and 
wrongful ‘and willful dischargd bf a,fireaim in violation oE 
Article”134) UCMJ. !:Regardingthe’allegation :of hu’riier,‘the 
charge sheet sets 4 forth only’a singl&nharge and ‘Speci 
pursuant to Article 118: 

SPECIFICATION: .In{that Privdte First r , ~  

: , Class (E-3)Mark F~~McMonagle;.208-62- I ‘  

9929, ‘u,S.,m y ,  B Company. 5th Battal- * 

ion, 21st Infantry, 2d Brigade, 7th Infantry 
Division (Light),.$FortOrdc California 
93941, did, at Panama City, Panama, on or 
about 25 January 1990, murder Leila Edith 

s of shooting her with 

Private First Class McMonagle was’formally’.mignkd on this 
confusing single murder charge. - . -.

-. 

Private First Class McMonagle was found guiltybf mur
der, conspiracy to obstruct justice, willful disobedience of 8 
commissioned officer (three specifications), obstruction of 
justice, and wrongful and willful discharge of a firearm.70 Pri-’ 
vate First Class McMonagle was sentenced to a dishonorable 
discharge, confinement for seven years, total forfeiture of all 
pay and allowances, and reduction to Private El. The convtn-’ 
ing authority reviewed and approved the sentence. I t  

65ld. at 396, 399.400. Because the incident scene wns left unsecured. the urea from which the evidence was to be collected was swept. Shell casings h d  
debris were collected in piles. Id. at 400. Criminal Investigation Division agents ultimately located these piles when they arrived the next morning. 

71 \ I  

Mhsecution Exhibit 5. supra note 28, at 1 .  
\ 

67ld. 

68SeeRecord, supra note 9. 

@See id.. Appellate Exhibit XXXlV (Charge Sheet) [hereinafter Charge Sheet]. The specification format is consistent with the model specification in the Manual -FOR COURTS-MARTIAL,for Courrs-Martial (Manual), MANUAL United States, pt. IV.pan. 43(f) (1984) [hereinafter MCM] and the model specification locited In 
the Miliruty Judge’s Benchbook (Benchbook),DEP’TOF ARMY, 27-9. MILITARY para. 3-86 ( 1  May 1982). [hereinafter BENCHBOOK]PAMPHLET JUDGE’S BENCHBCOK, 
used to charge violations of Article I18(2), UCMJ. 

Charge Sheet, supra note 69. 

I 1 I 
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I On February 28, 1992, a majority of the ACMR affirmed 
the findings ofthe court-martial except for the convictions for 
willful disobedience (Article 9 As, to the tspecifications, 

1 	 the ACMR found sufficient nce only of the lesser 
offense of disobedience:of a lawfyl general order and other 
lawful orders in  violation of Article 92.72 The ACMR 
reassessed the sentence on the basis of the errors it recog
ni~ed.~3The ACMR affirmed so much of the sentence as pro
vided for a dishonorable harge, confinement for six years, 
forfeiture of all pay an owancis, aud reduction to the 
grade of Private El ,74 

The COMA granted review on two issues: 
vidence was insufficient to prove th 
m as pak’of a dondnuing mse‘or h 

being lawfully placed on security duty, he 
was confronted by the enemy; and hether the military 
judge erred by neglecting to instruct rt-martiat panel as 
to accidenr,‘mistake of fact, and mistake df raw wheie there 

Iwas a conceded basis for ’suchinshction.77 

0n.September 27.1993, the COMA unanimously ieversed 
the ACMR’s decision.78 Specifically, the findings,were 
reversed as“toCharge IIm d  its specification (murdet in viola
tion of Article 118(3)).79 The findings of+guiltylod!theaffect
ed specification and the sentence were set aside. The matter 
was returned to The Judge Advocate Genkra1Jof;rheAtmYfor 

‘ I 

Commander, ,United ined Arms Command 

and Fon,Leavenworth as the convening authority, who was 

instructed .“to pke action in accordance with the Court’s deci- . 

sion.”sl The convening authority reviewed the matter and 

decided that rehearing on the affected specification and sen

tence was impracticable.82 A sentence of no punishment was 

approved.83 Private First 

leges, and prbperty were re 


Jury Insthceons ’ 
I . u r 

1 8 

Although PFC McManagle was formally arraigned on a 
single murder charge, the prosecution announced at trial that 
the government was proceeding on two alternative’theories: 

1 Mrs. Panay or inflict 

7lSee United States V. McMonagle, 34JH.J.852 (A.C.M.R.19p); see alp0 companion cases United States v. 
CM.R. 1591) .  A cour! e of the records of related mat 

‘+7 
\ I 1 I >  * 

ish the lesser offense d 
orders. Id.,Avrdingly, nstance for the violation u r n  alcohol (Charge 1, speeifi
cation 1) and the on@ n TheACMR a f f m d  a violation of Article 92( 1) for violation of the order not to 
chamter rourlds (Charge 

I 

74Mchfo~gle.34M.J. at 866. ’ I 1 I , 

, I  / I  

75ld (Johnston, J. dissenting). Judge Johnston stated that the basis for his opinion was that the findings of the court-martial needed to be clarified. Id Further
more. Judge Johnston recognized that ”the instructions from the military judge were deficient and prejudicial to the accused” and that the govmgnent’s evidence 
“was factually insufficientto sustain the conviction of murder.”Id. 

I / 


fouwkgui nal findings sheet 
when he failed direct the prosecution to elect under 
ment would proceed; and (V) whether the individual or 

cumulativeeffect of four serious errors identified by the ACMR wmants reversal where substantial rights of the accused we= effected. 

Supplement to Petition for Grant of Review at i. United States v. McMonagle,(C.M.A.)(No. 68OOVAR) (May 28,1992). 

7aUnitedStates v. McMonagle. 38 M.J.852 (A.C.M.R.1993). 

, 
t I ,  l i

I 1 

8’Memorandumfor Commander, United States Army Combined Arms Command &Fort Leavenworth. AIT”: A?ZLJA. Fort Leavenworth. Kansas 66027-5063, I 

7 3 (22 Oa. 1993).
*

s2Sec. c.g.. United States v. S a l ~30 MJ. 813 (A.C.M.R.1990) (sentence of no punishment should be approved where convening authority decides rehearing on 
sentence not practicable). 

mSee General Court Martial Order No. 8 (4 Mar. 1994). 

84 Id. 
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great bodily harm;85 and (2) that PFOMcMonagle engaged4n 
an act inherently dangeibus’toothers, and evidencedh %anton’: 
disregard for human life.@..The militaij. judge instructed the . 
panel on bbth theories. il 

an instruction on the affirmative defenses of accident, mistake, 
and justification under murder two and murder three.87 
Although the military judgecagreed give the instrucfion’on 
mistake of fact, he had difficulty in formulating’the$articular 
instruction that he would!provide to the cowmanial panel. 
After discussion with defense counsel. the 

I , S I

included, that I will advise the court thai ;he 

done without legal ation or excuse. If 
the accused reas 

MJ: Even the fact that he misfires and kills 
someone else, you know, in any wartime 

d ,,‘ Ftio! that’sr“dfact of c , i t  at w G f  you ‘believe to 
miss and hit somebody else or are mistaken, 

DC: Yes, sir.88 

The military judge’s initial instruction to the members of 
the panel instructed them on the elements of murder under 
Article 118(2). After advising the panel that one of the ele

, ‘ I  
, I 

RsSee UCMJ art. I lS(2) (1984). 

ments of murder under Arflde 118(2)’was “that-the killing of 
M r S .  Panay by, the accused was unlawful {,]”lthe military 
judge provided the following\instructiod 1 

act inherently dangerous to others.91 _._--

The military3udge listd’theeltments of the offense ipcluding 
the element “that the killing kf Lilh &ith Dias P$a$ by’the ’ P 

accused was unlawful.”9* He continued by defining an act 
othQs” and showin 

nstruct that the victim’s death 
if PFC McMonagle had an 

honest and reasonable belief that the victim :was a combat
ant.% 

/ I  j 

S6ld. art 118(3). The shift in stmegy first appeared to take place with the prosecutor’s closing statement. In the op&ing, the’proiecutor stated only that PFC 

McMonagle f d  six shots at a moving target, one of which killed Mrs. Panay, nnd m in “cold blood.” Record, 

supra note 9. at 473. This descri 

charges, however. to’in 


1cJ I 

$7 Record. supra note 9, at 449-5 1 .  

88 United States v. McMomgle. 38 

mld. at 58. 

k r%Id. The COMA found that the effect of this instruction was to compnrtmentalizcand separate the instructions on Articles 118(2) and 118(3). Id. at 61. ‘The net 
effect of the military judge’s compartmentalized instructions was to tell the members that the special defense of justification based on nn honest and reasonable 
mistake as to the identity of the victim was limited to Alticle 118(2)[.]” Id 

I I 

F 
=Id. 

1 - 1 ’ I  1 1 
93Id. 

W Id. ( C l ’ i l I  I ?  I ’ I I 
/I > r , , , 

1 ’  
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-- 

.J ~ emifitary’judgeinstructed the members to vote separate
ly on the alternative theories of rnurder?s However, the Find
ings WoAshdet listed a single charge of a violation of Article. 

’I, 	118(2). The “not g~iilty”@rtion adjacent to Charge II (the 
violation of Article 118) was lined out with a pen; indicating 
that PFC McMonagle was found guilty of the charge and 
specification (Article 1 18(2)).% A pencil annotati 

lined-out pdrtion states ”Theor 
t dangerous to 0thers.”97 1 1 

The announcement of findings in open court did not cla”,fy 
which theory, ff either, that the panel chose when it convicted 

’ 

PFC McMonagle.98 The ACMR c ‘ed the record to 
reflect a finding of guilt for a,viola 
The COMA evaluated the adequacy of the Insdctions’provid
ed at trial based on the ti bf the case and the ’s‘find
ings.IW 

. I 

I 
I , 

I * 1 I tJust.&cation and Mistake of Fact’ 

%Id. (citations omitted). See oLro Charge Sheet. supra note 69. 
.c4 

WCharge Sheet,aupra note 69. 

affimed, holding that an accused’s mistaken belief is irrele 
vantunder the instant facts.101 ..TheCOMA reversed, howev
er, finding that the trial judge’s failure to instruct on mistake 
of fact and justification warranted setting aside the opinion.lm 

1r: 


An accidental or justified killing may be intentional murder, 
marislaughter, or no ctime at all.103 An inshction on’accident 
or mistake of fact i s  required when: 1 (1) evidence exists that 
the ’accused was engaged in an act not prohibited by law; (2) 
that this act was shown by some evidence to havk &en per
formed in a lawful manner; and (3) that some evidence in the 

of trial exists that thisact was done with lawful 
th Furthehore, “[tlhe accused is entitled to a request

ed in shc thn  on ,a theory of his case-if reasonably raised 
tid fatts.”lO5 Failure td nstruct is reversible 

ive or special defense ‘is reasonably 
re $e,instructed on when “the record 

military jury may attach 
ehdence” is required ‘to 

trigger the.judge:s in  

- .- - 

, ’  

98See MCM. supra note 69. R.C.M. 922(d) (Erroneous announcement). The military judge has the obligation to ensure that complete fi 

United States v. Johnson, 22 M.J. 945,946 (A.C.M.R.19861, review denied, 23 M.J.253 (C.M.AA.’1986)r:Thecourt martial panel had the opportunity to convict 

PFC McMonagle of murder pusuant to Article I18(2) but declined to do so where M instruction as to mistake was ed. Because the results were not clnrified 

in open court, it is not dear rhat Article 1 18(3) “‘provided the basis for the conviction returned by the’ members United State v. B e ,30 MJ. 195,200 ’ 

(C.M.A. 1990)(quotingUnited States v. Davis, 10C.M.R.3.9(C.M.A. 1953)). 


WSee UCMI art.66(c) (t984). The ACMR may affirm only such findings of guilty and the sentence or such part or mount of sentence. BS it finds mmCt in law 
and fact and determines. on the basis of the entire record. 

I 1 . 

1 ” 

ImMcMonogle, 38 M.J. at 60. 

that if the evidence merely raises the possibility that the accused was performing a lawful act in a hwful &manner,the p~cuSedis entitled to m instruction. 
Ferguon. 15 MJ. at 25. Specifically.Ferguson found that the accused testified that he merely wanted t o s h  his wife, stop her attacks. and that “everything that 
night happened pretty fast. Id. at 19. The court-martial panel members may have dnwn an inference 

lMSee. e.g.. United States v. Sandoval. 15 C.M.R.61 (C.M.A. 1954) (opinion by Chief Judge Quinn and Judge Brosm concurring in F u l t  of c8se based on spe
cific facts but holding that accused is entitled to instruction on accident in situation raised by evidence).

I lwSee United States v. Graves. 1 M.J. 50. 53 (C.M.A. 1975). “Irrespective of the desires of counsel, the military judge must responsibility for 
assuring that the jury properly is instructed on the elements of the offenses raised by the evidence as well as potential defenses and other questions of law.” Id 
(emphasisadded); United States v. Lofton. 776 F.2d 918.920 (10th Cir. 1985) (reversible error). 

m 
LmUnitedStates v. Brad 29 M.J.829.832 (A.C.M.R.1989), reconriderat Simmelkjxr. 40 
C.M.R.118.122(C.M.A. 1969)). I 

IwUnited States v. Jackson, 12 M.J. 163, 166 (C.M.A. 1981). “[Tlhe military judge must bear the primary responsibility for assuring that the jury properly is 
instructed on the elements of the offenses raised by the evidence as well as potential defenses and other questions of law.” Cmves. 1 MJ. at 53. 

1 1 1  -
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den of provirig beyond a reasonable doubt that:&&dtfense did 
not exist.109 ;This evidence heed hot “be compelling’or con-’ 
vincing beyond a reasonable doLlbt.”1101 I r i , i  

4 ‘ 1 1  3 . > I  

ay be sufficient to raise a special 
defense,lll., Jn the instant case, PFC McMonagle’s pretrial 
spitement admitted into evidence was gufficient for ithisfpur-, 

Any doubt !whether the evidence i s  sufficiept.to, 

. _.I f “  .#[> 

not apply to the charge under Article 118(3). Specifically,’the 

court-martial panel.1’6 This failure prejudiced PFCMcMona
gle and established a mandatory presumption as to an element 
of intent necessary to convict him of murder under Article 
118(3).117 

-<,Attrial,i<theevidence supborted, .and ‘defense couh-sel 
requested, an instruction on justification. accident, and rnis:, 
take gf,fact or law. Nevertheless, the military jugge’s instruc-; 
tions r(=move#the accused’s defense of justificatip based on / 

hishonest,and reasonable m i s e e  as to,the victim’s status. 
1 

, I

“[Klilling an enemy combatant in battle i s  just&d.”l19 

ignorqnfnce 
on, Specif-, 

ic intent, willfulness, or knowledge of a particular fact, the 
st in the mind of the 

’ Ignorance or hi! 
ited circumstancb 
if the accused-beca 
law-lacks the criminal intent or-state of mind _necessary to 
establish guilt.123 The government conceded that PFC 
McMonagle properly had rounds chambered when he entered 
the courtyard in question.124 

IWMCM. supra note 69. R.C.M.916(b) (Burden of proof). More than one defense m y  be raised as to a particular offense. The defenbes need hot heocssarily be 
consistent. Id. 

. .d  ‘ I 1 . 

2 MJ. 163. 

, 

IIdSee @rodford,29 M.J.at 832. : I , l k J  

ll3United States v. Steinruck, 1 I M.J. 322.324 (C.M.A. 1981). 

II4Although the COMA recognized McMonugfe rai 
where the focus of the instruction was whether the accused “was honestly and reasonably mistaken about the identity of the person he phot’: insred pf the conse- 1 

quence of the accused’s act. United States v. McMonngle, 38 M L  63.59,(CA4.A. 1993). :”his interpretation jgnores that all the evidentiary prerequisites were 
met, does not resolve a doubtful situation in the favor of the accused, and presupposes that Mrs. Panay was the target fired on by PFC McMonagle and that her 
death could have been expected. The facts of McMonugk result in the type of situation that the majority in Ferguson and Sandoval expressly statem when an acci
dent instruction should be provided. See supra notes 104 to 108 and accompanying text COMA requires an instruc 
be provided. 3 ‘ I  

llsSee,United
States v. McMonagle. 34 M.J. 8 ment appellate counsel contended that Aaicle 
I l8[3) operated as a strict liability statu? inas 
Id. Hdd this erroneous view b e n  

I , I ‘ 
States‘v.Van Sydc. 36 I , 

I I Iontana, 442 U.k 510 (19B)!“S& also MCM. supra 

1 1 9 M  (see Justi 
I J’ 

120/d.R C d .  91s(i) (fgno&ce or mistake -
124Record.supra note 9, at 166-67. 
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Rules. of engagement are -directives issued by competent 
authority to delineate the circumstances and limitations under 
yrhich its own naval, ground, and air forces will initiate and or 
continue combat engagement with other forces encountered. 
They are,the means by which the National Command Authori
ty and operational commanders regulate the use ,of armed 
force in the context of applicable political and military 
and domestic and international 1aw.lZ The rules !of engage
ment in effect on the evening of January’25. 1 
PFC McM at a target that he 
enemy. 126 rs on the ‘Panamanian conflict have 
stated that rules of engagement changed, “depending upon 
political .realities . I .  . almost daily.”ln Uncertdinty’;asto the 
rules of engagement contributed to the confusidn add lack of 
control manifested in McMonagle.’z* Rules of engagement in 
other military operations also have raised concems.129 

faith belief of a combatant in the ability 
to chamber rounds or to fire in accordance with the rules of 
engagement vitiates any argument that he can be convicted pf 
a violation of Article 118(3). At most, simple negligence in 
violation of Article 134, UCMJ,is involved.13o 
homicide, base4 on this standard, i s  characteri 
absence of due care, that is, an act or omission’of an indjvid
ual who ib under a duty to use due care but 
lack of that degree of cak‘for the safety of others which a rea
sonably prudent person would have exercised udaer the cir
cumstances, 131 

In McMonagle, the evidence ’reflectsthat PFC ,McMonagle 
acted reasonably when he challenged what he believed to be a 
hostile threat. He asked for permission to fire atehostile tar
gets and altimately received permission to engage from his 
squad leader.132 Gunfire was directed in the direction of PFC 
McMonagle and rounds struck the ground directly to his 
front.133 He took the preFaution to challenge his ,target in 
Spanish.rd “It is  undisputed that [PFC McMonagle] did not 
intend to kill an innocent civilian.”~3~At all times, PFC 
McMonagle reacted consistently to what a reasonable person 
would consider to be a life threatening and Imminently dan
gerous situation. I i , I  

Murder in Combafand the Requirement o f  ! 

Subjective Awareness Pursuant lo the Laws of War 

Under the laws of war, international law, decisions of feder-8 
a1 courts, and the COMA, it may be difficult to successfully 
prosecute a soldier acting under lawful orders with homicide 
if the soldier reasonably carries out those orders.136 A soldier, 
acting under lawful orders, who shoots a civilian while 
responding to hostile fire in a combat zone, cannot necessarily 
be said to possess the intent necessary for a conviction of mur
der.137 

A review of the legislative history of Article 118(3), the 
discussion of the offense in the Manual, and the case law 
applicable to the clause “intent to kill or inflict great bodily 

TERMS3 17 (I Dec. 1989)., 

January 1990, United States Army forces we 
criminal contact is imminent’’ and keep the weapon on safe “until visual sighting of the target has been made.” 

127Major Robert G.Boyko. Just Cause Mount lessons Learned, INFANTRY,May-lune 1991, at 28.30. Major Boy pined th;lt “[t]he fastest way to get inlo trou
ble (except for htricide) was to violate one of [the rules ofengagement].” /d. at 30-1. < I ‘ t 6 ’  

1281nMcMonugle. everyone testified to a different understanding of the stated rules of engagement. In contrast to the language cont;lined Gened Cavern’s order, 
CFT Sieder testified that he informed soldiers in his company that he interpreted the phrase “imminent threat” to mean rounds could be chmberrd where a soldier 
“heard rounds being fired.” Record, supra note 9. at 332-33. Sergeant Cavallo’s understanding was that soldiers could chamber rounds in “self-defense or defense 
of other personnel who a p p e d  to be in immediate danger.’’ Id. at 144. Private First Class Gussen’s understanding was that the wles permiad chambering of 
rounds “if there was a threat to [soldiers’] lives or to any civilians’ lives . . . . ” Id. at 179. Sergeant Finsel. PFCGussen. and PFC McMonagle only chambered 
rounds after they became a w m  that someone in the bar was in possession of the weapon lost by SGT Finsel. See supra notes 23-25 and accompanying text (dis
cussing events that triggered the chambering of rounds). 

Iz9See. e&, The Perils ofPeocekeeping. U.S. NEWS& WORLD REP.,Apr. 25.1994. at 28 [hereinafterPerils offeacckeping]. The “rulesof engagement” are being 
reviewed in an incident where two American F-16s shot down two Amencan Black Hawk helicopters. Id. at 30. The nrticle quotes an unnamed “angry official” at 
the Pentagon characterizing the F-16 pilots BS “triggerhappy Nintendo players” who shot without properly identifying the torgets. Id. at 29-u). Charges of negli
gent homicide and dereliction of duty have been brought against one of the fighter pilots involved. See Air Force Charges Six in /ragi Shootdown GAL I ~ I -
GENCER, Sept. 9, 1994. at 4. 

’ I I I 1
lmSee,c.g.. United Statesv. Romero. 1 M.J.227.229 (C.M.A.1975). 

1 

133ProsecutionExhibit 5 

I
ISMcMomgle, 38 M.J. at 59. 

IMSee.cg.. United States v. Calley, 48 C.M.R. 19.22 (C.M.A.1973). 
I 2 1 ~8 

1”ln M c M m g l r .  no argument was presented at trial, nor a finding made by the court, that any order given by any of PFCMcMonagle’s supri& during the inci
dent was illegal. ’Ihe military judge did not instruct that any orders issued by the accused’s superiors were illegal. Private First ClassMcMonagle WBS entitled to 
presume that orders given by his superiors. even those given by SGT Finsel. were legal. See DEP’TOF ARMY,FIELDMANUIV. OF LANO WARFARE,27-10. THELAW 
pma. 509 (July+956) [hereinafter FM 27-10] (Defense of superibr orders discussion); Culley. 48 C.M.R.at II;  MCM, supra note 69, pt. IV. para. 14c(2)(a)(i) 
(Inferenceof lawfulness);id. R.C.M. 91qd) (Obedience to dtders-superior orders &re not a defense if the order was illegal and the soldier actually knew it  to be 
illegal). “Ordinady the lawfulnessof M order is finally decided by the military judge.” Id. (Discussion,citing R.C.M. 801(e)). 
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hormiuponrarperson,", indicates that [Article 1118(Y W s  fiol 
intended 10 apply to situtttions'Bhereia sdldiei-involved: in a 
combat situation shoots at an iintendeid target thinking it to be 
an enemy.138 Rather, the 'two'example'slof'the'offense'fn the 
)Manual-throwing a live grenade toward otheki inljestor fly: 
ing an aikraft' veiy 'low ov d-bwd'to make'it'sCatter--are 
xiiaferi'ally different from 
enkTy.149 i '  

government is not relieved of its burden of proving intent on 
the requisjte elemen!s:i To lsuppQrt a violatiorl of Article 
I18(3), the government must provc:beyond a reasonable>doubt 
that the actor, in this case, PFC McMonagle, possessed the 
requisite stateiof mind when he committed the a t  causihg
injury. ' l a  ) j '"$' \'-) r ; 1 , ,  1 ' 1  

I i L l "  :.I , , < I .  , 

der, as defined by' the UChTJ,'-re@res 'a syte of mind 
ng alheart that is wi rl the life and safety of 

others.14 In determining 
vict an individual hli'eged t 
engaged in an act inherently dangerous to others, subjective 
reasonablenep i s  the stand the conduct must be1 . 

._I ,  . ~ 
' / 

I h II > ' ' * ( I ! : " &  Il;y, 

s involving civilian deaths raise two inter
related special defenses of justification and mistake of fact. A 
mistake of fact can negate unlawful 
mistake of fact s a  
of justification. 

j u  Under Artible 118(3), murder is a1general intent.~rirne11~3 
A'mistake of factrmust be both honest and reasonable to be a 
defense tGtlrgenera1 intent'crime.IMl.Therefore; fi combatad3 
mistake as to (he identiiy dr s W S  bf his h g e t  or his entitle!: 
me& to fire must havZ Lb&n&othidonestand reasonabl&6 

ligence,qe relevantip detedning *e accused's actual belief 
8s to thergctiannecessary lo e perceived attack. I 

ri I I / i 

the issue of justification 
informs that the pivotal issue of law is whether the accused at 
tbe'timc bfithe incident acfed,idthelimits of honestjudgment 
dh the basis i f  prevailing eOnditions.'45 Militaty necessity in 

. j r  

In McMonagfe, after CPT Sieder's arrival, PFC McMona
gle was properly operating under thedirection ofihe company 

ssiqned ofpcers. Jf'.! ,Captaiq$i+r 
Pr soldiers to provide security to 

OF W y  CRIMfNALS BEFORE lH9 N ~ ~ N B E R G J ~ I $ I T A R YTRIBUNAAIS145See. e&, United States v. Wilhelm List, Judgment (Feb. 19, 1948), in 10 XITRIALS . .  UNDER I 
CONTROL COUNCIL LAW1233 (1950). . .  . , 

(: ' I147See Geneva Convention Relative to the Treatment of Civilians of War. 6 U.S.T.3316. T.I.A.S.No. 3364,7 
Civilians and Civilian Population; Art. 51, Protection of the Civilian Population, sect. 4(a)). While discussing the related F u e  ofdea@s c+sed by fratricide, a I 
commentator noted: "If you ore operating intensively with live ammunition, with complex systems, there's adrendin flowing. then this sort of thing is going to 
happen and you shouldn't expect anything different[.]" Perils offeacekeeping. supra note 129, at 28. 3 4 

14RId. See also FM 27-10. supra note 137. at 145 ("The presence of a protected person may not be used to render certain points or mas immune fmn military 
operations"). 

F 
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control of his superiors, ‘PFC McMofiagle and the others pro
vided security and maneuvered towards the suspected source 
of thd hostile firing. :., 

, 
s 2 Sergeant Finsel ordered PFC McMonagle tofire at a silhou, 
ette atop4 nearby three-story building.1s’ During the engage: 
ment. at least eight soldiers in  addition to SGT Finsel were 
involved in keeping security and investigating hostile fire. At 
least three soldiers with no involvement in SGTFinsel’s ini
tial scheme to conceal his loss of a weapon perceived that they 
were in a fire fight and fired their M-16 rifles in response to 
what they believed’tobe hostile fire.Jj2.. 

The incidents that led .Panay’s death t d k  place in a 
combat zone with anhed’hostiljties ongoing. Visibility was 
limited and the situation chaotic and confused. Private 
First Class McMonagle wab ’frightened.153 Ample testimony 
indicates that PFC McMonagle. as well as other soldiers in the 
area and the company commander, believed that they were 
under hostile fire on January 25, 1990 and that they reacted 
accordingly to defend themselves.l54 Under these circum
stances,rPFC McMonagle necessarily acted as a reasonable 
soldier under fire in acombat 20ne . l~~ 

I 

I 

* :. 
* L 

The milit& judge’s failure ,to instruct on mistake of fact 
and justification with respect to Article 118(3) prejudiced PFC 

‘51 Record, supra note 9, at 25 1-56. : 
.rr, 

McMohagle’s defedse.136 The ihstructions, as stated by the 
military judge, established a mandatory presumption of intent 
necessary to convict under Article 118(3). 

The COMA’Sopinion ‘in nagle corrected two signifi
cant errors in the ACMR’s qajority opinion. First, an accused 
canncqbe convicted af.mpder pursuant to Article 118(3) 
unless he or she is subjectively aware of the risks created.157 
Further, in combat situations where interrelated defenses of 
mistake and justification are raised, an accused’s mistaken 

*I 

Combatants should not be. required to hesitate or second
guess actions that they fake i! combat situations,. Existing 
rules and laws. properly supplemeated with leadership, and 
rules of engagement, provide thepkded flexibility land make 
combatants respmsible for their--,actions. Combatants are 
trained on the standards and codes of conduct and routinely 
make such decisions.ls9 A model instruction incorporating 
the laws of , w q  should be drafted.169 The special facts of 
accusations of murder in combat situations have historically 
raised complexities not fouqd \in routine pro.ycutions.161 To 
maintain the effectiveness,of fighting forces,pattern instruc-
Qonsor commentary to existing rules and instructions should 
be developed to adequately address these concerns and pro
vide guideposts for judicial officers who deal with these com
plex situations.162 Mr. James A. Georges, Attorney-at-Law. , 

. .  < r \  

IJ2See. e.g.. id. at 257. Two pro ion witnesses. SGT Miller and CPL Jones, testified that 
enemy fire from the roof ofa building. United States v. McMonagle. 38 M.J. 53,56 (C.M.A. 1993). 

‘JJSee Prosecution Exhibit 5, supra note 28. “The alley was dark, 1 was scared . .. .” Id. The intent required to kill or inflict great W i l y  harm sufficient to con
vict under Article I18(3) is not present where death is inflicted in the heat of passion caused by adequate provocation. UCMJ art. I18c(3)(n) (1988). “Heatof pas
sion may result from fear .. . .” Id. at I19c(l)(a). “[AI fatal blow may be struck beforeself-control ha9 returned. Although adequate provocntion does not ex 
the homicide, it does preclude conviction of murder.” Id. c / .  

lURecord. supra note 9, at 268. Corporal Jones testified that “[nlt thaf time. C I L  .Ithought thd [shots were] coming off the mop‘ and responded by shooting ‘ M e  
rounds up iownrds the roof of the house.” Id. Corporal Jones also tired on a second occasion. in response to an order from CPT Sieder to “shoot out o light.” Id. a 
280. 

15JSubjectivereasonableness is the standard by which a combatant’s actions must be evaluated.(McMonugle. 38 M L  at 60. Recently, the brael Defense Forces 
asserted that many of its actions on the West Bank and Gw-detention without trial, deportations. demolition of houses, lengthy curfews, censorship. and seizure 
of land-were permitted underlinternationidtreaties. See Michael Parks, Israeli Forces Defend Aciions. PHRA..INQUIRER,July 8, 1993. nt 3: An Israeli Defense 
Force spokesman stated ‘that #thedoctrine of miliary necessity’ was the basis of virtually all Israeli anions and that the limits on thc m y ’ s  use of force were j u s  
those of ‘reasonableness’ and ‘proportionality.”’ Id. 

. I  

l’McMonag/e. 38 M.J. at 61. “The military judge’s omission deprived appellant of the opportunity to have his defense [of justification b& on mistake of fxt ]  
considered by the members.” Id (citing United Stares v. Van Syoc, 36 MJ. 461.465 (C.M.A. 1993)). 

157ld. at 60 (accused fannot be convicted of “depraved-heart murder ‘unless he was subjectively aware of the risk he created.”’ (citing W. LAFAVE& A. Scum. 
SUBSTANTIVE LAW, 0 7.4 at 204-05 (1986)).CRIMINAL 

ding incorrect court of review’s opin g WHARTON*S CRIMINAL L A W  8 76 at 369-70 
(C.Torcia ed.. 14th ed. 1978). I 

~ 

139Se-e.e.g..The ~ a wofwar dent Materials). S a &  bI i s h a  at 1-3,0(undated). !
‘Therules of engagement will guide your hctions. These rule rules, you will &le to act properly In 
different situations.” Id. 

!@Judge Johnston may have identified this shortfall when he noted in his opinion that counsel at trial may not hove fully understood and that the t r i i  judge only 
“mentioneb‘the concept of justification. United States v. McMonagle. 34 M.J.852,870 fA.C.M.P.1992) (Johnston.J.. dissenting). Given the ~ H O ~ SF m i t t e d  pt 

.rq !ex subject requiring further study and clarification. , , * 

Supp. 650 (M.D. Gn 1974) (historicnl c les of &r causing injury and death 1 
war and it i s  not at a11 unusual for innoce‘ntcivilians lo be numbered among its victihu”). Id. nt 7 I 1-12. . 

IQSee. r.g.. Paul Alexander, Marine in Somalia Cuilq ofAssauN, PHILA.INQUIRER, Apr. 7. 1993. at A3 (issue of whether Marine Gunnery Sergeant struck in the 
head by youth. fired at youth “on the spur of the moment fearing for his safety. or whether the shot came a$[the youth] was fleeing and was fired in revenge”). 
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I One Btep Forward,:TwQSteps Back: The Law of Lesser-‘ 

is properly resorted to Chert ’the dffenc 
charged is one which includes, as a neces
surj cunstituent, lgnother bffehke )tif lesser ’ 1 ‘ 

%gravity,and wheri’the e J i d e h c e 4 h e  1 %  

1 accused Hdving ’ pfeaded UOrt Gifilty-falls’*~ 

1’ ” 7’oroffence.1@ 

e persistenl question’ in!thi$&h of the la# has been what 
makes ah Offense, in Colbdel ~WMwop’s‘tvordd,’“a necessary 
constituent”l0f ‘kinother. In Ukitdd Srare 
COMA addressed thi$ qukshon.‘”‘unfortunately, the COMA 
6uth :clarifies ’aria complicates ‘the law 6f ledber-included 
offenses Ifride+’the UCMJ.‘ ‘Fbsre kely to significantly 
effect ’the pikctic!! ‘ofmilita$justi 
tion of ‘ail militalj’pmctitionkri. ’This p 
examines the statutory context of the law of lesser
included offenses, the holding and rationale of Faster, and the 
possible consequenc

31‘ Ifield. 1 

l65Fosrer. 40 M.J.at 140. 

I”Teter~:37 M.J.at 970. n i l 1  ’ ‘ 

’ topic than the taw of lesser-included offenses.’ 

( J ; , r  ~ ‘ s  ), 

Article 79, UCMJ, provides in part that “[a]n accused may 
be found guilty of an offense necessarily included in the 
afferise charged or of an attempt to tommit either the offense 
charged or an offense necessarily included thereh”l66’ In 
Vnikd States v. Baker.167 the COMA held that an offense is 
“necessarily included” in another168 in two circumstadces. ‘ 

1 , I 
1 I 

* I ‘ First, where one offense contains only ele-
I ‘ ments of, *butnot all’th’k ‘flements of the 

other offense; second,’$here one offense ’ . 

I 

sts remained a part of military jurisprudence until 
the COMA reconsidered their continued vitality in United 
Stares v. Teters.170 In Teters, the COMA ,abandoned171 the 
latter, or “fairly embraced,” test for determining whether two 
offenses stand in the relationsh’ip of greater and lesser offens
es.172 The Term decision left two significant questions unan
swered, however: ’thestatus 6f ‘the“elements” test announced 
in Buker for d e t e m h g  the relationship between two ‘offens
es, and whether an offense under the general article173could 
ever be a lesser-included offense to an Offense enumerated in 

h

Articles 78 and 80 to 132,174 The COMA addressed both of 
d , these issues in Foster. I 8 1  

ed” test announced in Baker. the COMA relied on the US.Supreme Court’s deci
eld that “necessarily included.’:asb d  in FEDEWU. PROCEDURE.RULE?F CRIMINAL 

of the elements of the charged offense.“ Id. at 716. 

rditing o;prejudicial to good o 
This seemingly unique element would thereby prevent M offense under the general article from ever being “necessarilyiacluded” in an offense arising undq anoth
er &Me bf the UCMJ. See Lieukenkt hilohe1 ’GdJ. Holland & Mqior Willis Hunter, united Stares v. Tqters: Mpe Thaq Meets the Eye?, ARMY*LAW,,Jan, 

1994, at 16.20-21. 

- 1 ‘ 1  I 1 . 

i ”  
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United States v. Foster: Stutemenr of the Cusel75 or qualitative in nature.185 If the lesser offense has some, but 
I I I I 1 not all, 06 the statutory elements of the charged offense, and 

p 

@? 

Technical Sergeant (TSgt) Foster was charged, inter alia, 
with forcible sodomy on Airman (AMN)KLT.176 At trial, the 
members instead found the accused guilty, by exceptions and 
substitutions, of indecently assaulting AMN KLT in violation 
of Article, 134,JUChfJ.In On appeal, the AFCMR found that 
the specification alleging forcible sodomy failed to place the 
ac the tial element of the lesser 
of ult t not the spouse of 
the appeIlant.”178 The AFCMR fou ver, that the spec
ification in question apprised the accused of the lesser o 
of indecent acts with another, and affirmed TSgt Foster’ 
viction for that lesser offense.*79 

I 

‘TheCOMA granted review of the issuelw as to whether the 
AFCMR erred by treating indecent acts as a lesser-included 
offense of forcible sodomy.181 The COMA found no error 
and affirmed TSgt $aster's conviction.*8* In reaching its con
clusion, the COMA confirmed183that an offense is  necessarily 
included in another only if the statutory “elements of the less
er offense are a subset of the elements of the charged 
offense.”l84 An elemental “subset” may be either quantitative 

does not have any eldments not included inithe charged-
offense, then the lesser offense is a “quantitative subset” of 
the charged offense and is necessarily included therein. 186 

Alternatively, if each element of the lesser offense “is ratio
nally derivative of one or more of the elements of the other 
offense,” then the elements of the lesser offense are a “qualita
tive subset” of the elements of the charged offense.187 

The COMA also addressed the second issue left unresolved 
in  Teters when, in  Foster, it held “that an offense arising 
under tlie.genera1 article may, depending upon the facts of the ‘ 
case, stand either as a greater ’or lesser offense of an offense 
arising under an enumerated article.”l88 The COMA reasoned 
that all offenses enumerated in  Articles 78 and 80 to 132 are 
inherently either prejudicial to good order and discipline or 
service discrediting, and they share this implicit’elementwith 
offenses prescrikd by the general article;l89 in the absence of 

que element, offenses arising under the gen
longer isolated hom tie’enumerated offens

es for purposes of the law of lesser offenses. The government 
need not prove this tacit element in a prosecution of an enu

17mThe facts ye relatively unimportant to the ultimate holding of the‘case. ‘TheCOMA described the 
the evening of 25 June 1990, Airman (AMN) KLT was asleep on a futon in !he dormitory room of A s ic ,  (AB) Lrson. Airman KLT awoke to find the 
underpants and shorts that she had been wearing when she lay down had been removed, and hef shirt ha ushed up mound her neck. She observed that Tech
nical Sergeant (TSgt) Foster was kissing her breasts. When AMN KLT told TSgt Foster to stop, he complied and departed the room. A i m  KLT fell back asleep, 
only to be awakened a second time to find TSgt Foster had returned. Technical Sergeant Foster had his hands on AMN KLT’s b w t s  and his head $tween her 
legs; AMN KLT believed that TSgt Foster was performing oral sex on her. Airman KLT again told TSgt Foster to stop, and subsequently climbed into bed with 
AB Larson, who apparently remained asleep during these encounters. Airman KLT fell deep .  but was awake rial time by TSgt Foster mching under the 
bedsheets to fondle her body. United States v. Foster, 40M.J. 140, 144-5 (C.M.A. 1994). 3 I .  

1761d.at 142. 

I7’Id. In its opinion, the Air Forcc Coun of Military Review (AFCMR) indicated that the members “were not convinced beyond a reasonable doubt that appellant 
had ‘physically penetrated the sexual organs of Amn KLT with his mouth.”’ United States v. Foster, 34 MJ! 1264. 1265 (A.F.C.M.R. 1992),’afd. 40 M.J. 140 
(C.M.A. 1994). The COMA quotes language. apparently from the record of trial. that indicates the basis for the indecent assault conviction was the accused’s 
actions in “taking off [AMN UT’S] shorts and underwear, pushing up her T-shirt and touching her bteasts,and kissing nrodnd her genital area i i t h  indnt to grati

40 M.J.at 142.,fy his sexual ~ i e r ,  
4 

‘78Foster. 34 MJ. at 1267. 

1mld. The President, under the provisions of Articfe %(a), UCMJ, has previously described indecent assault 
MCM. supn note 69, pt. IV, 1Sl.d.(2)(c)and indecent acts with another ps a lesser-included offense to sodomy. Id. q 5I.d.(3)(a). 

ImTbe COMA also granted review of the issue Concerning the military judge’s failure to grant the defense motion 
at 142 n.2. The severance issue is beyond the scope of this practice note, and will not be discussed here. 

l’lld. at 146. ’ ~ 	

I 
1 I, 

la*Id. at 147. 

ls3Judge Cox. in the opinion of the courL announced that ‘Iwle now adopt the [elements] test for determining whether ‘an offense is a lesser-included offense.” Id. 
at 142. In Terers, the COMA abandoned the “fairly embraced” test for determining lesser-included offenses, but failed to resolve the status of the elements test. 
United States v. Teters, 37 MJ. 370,376 (C.M.A. 19931,ceri. denied, I 14 S .  Ct.919 (1994). While one could have reasonably’concluded that the COMA implicit
ly had adopted the elements test in Judge Cox’s clarifying pronouncemen 

1 l i t  ( .  1 
, 

lwFuster. 40MJ. at 142 (quoting ck v. United States, 489 U.S. 705.716 

la3ld. at 146. ( I  ‘ 4 / I ‘ 

’MSee id. But cf:MCM, supra note 69. pt. IV. q 3.b.(l) (providing that lesser-incl d opnse  may include 
~ 

lm Foster. 40MJ. at 146. 


1881d. at 143. 


189Id. 
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merated offense, ,but would have to do so when either the 
charged offense or a lesser-included offense is a violation rof 
the general article.^^ 1 1 , : ‘ ’ I In 

i 

, ’ 
Foster i s  a significant decision in a number rofmspects. 

Foster markedly simplifies the law of lesser-included offenses 
in  military jurisprudence.,,Practitionersnow need only cbnsult i 
the statutory elements of two offenses to determine whether 
they stand as greater and lesser-included dffenses raione 
another; if the element$ of the lesser offense are:a subset of 
the charged offense, then an accused may not properly be con-, 
victed of both offenses.19’ Furthermore, the use of statutory 
elements to identify lesser-included offenses introduces a cer
tain intellectual ,f:economy of scale” for trial practitioners; 
because a similar methodology i s  already used to.determine 
whether offepses are separate for mvltiplicity purposes.192 
Finally,,an-objective elements test will be easier lo,apply in a 
consistept manner\than the Fo,called “pleadings and ,proof’ 
staidard qnnounced in United Gtadcs v. Baker.193 

I 
I ? ‘ I J  I f I 

‘ ‘ I  . r r 1 ,  , I I r r I 

lmld. 

hen arate if t 

While Fosterclarifies the law of lesserhcluded offenses, it 
creates a number of potential problems of judicial economy 
and due process by its analysis; the decision may actually gen
erate more confusion 'than it resd1ves.n For txample,‘the sig-: 
nificantly ambiguous’ cdncept ,of -a~~!‘4uaI3.~athesubset” of 

construct from the 

are legally less serious.195 The COMA expands this relatively 
straightforward mod conclydes that an offense is neces
sarily included in an “each element of the sup; 
ppsed ‘lesser: offen+ is ra derivative of one,or more 
of the,elements of the other gffense.”l% The use of such 
ambiguous standard substantially negates the clarity provid 
by the “quantitative subset’: test, and will likely result in much 

- 1  
2 1 

-


I 
1 

i 1 ,  I ,  ’ 
B. The legislative intent to impose cumulative punishments must be “clearly expressed” in the statute, legislative history, or other recognized
guidelines for discerning legislativeintent. / ‘ / I C  I 1 ’  

Article 134. UCMJ. 

V. Multiplicity for sentencing is  unaffected by the court’s decision in Foster, and awaits the court’s scrutiny and repair in  some later opin- . ?  I 

ion. 
‘ 1  j ‘ .v: I ! (  193 14 M.J. 361 ( 983); ck v.’United 

194TheCOMA cites no authority in support of its “rationally derived“ nnalysis. See Fosrer, 40 M.J. at 146. 

195 MCM, supra note 69. pt. IV, 13.b.(I). 
\ > ’  

IY6Fosfer. 40M.J. at 146. 
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time lrnd effort spent litigating just which offenses are “ratio
nally derived,”’“qualitative subsets” of charged offenses.197 

Foster also implicates due process concerns with its guid
ance that prosecutors plead lesser-included offenses arising 
under Article 134. UCuIj separately from, and in addition to, 
the greater offense.198 Such ”prolix pleading”l99 ’is.unneces
sary and may unduly prejudice the accused. It i s  unnecessary 
because the COMA’s decision in Foster already places an 
accused on notice that he or she may be convicted of an 
uncharged Article 134 offense whose eEements are either a 
quantitative or qualitative subset of the elements 6f the? 
charged offense.200 It can be unduly prejudicial to an accused 
because the proliferation of charged offenses arising from a 
single criminal transaction may “create the impression ‘thatthe 
accused is a bad character and thekfore lead the court-martial 
to resolve against him doubt created by the evidence,”20* 
thereby infiidging on an accused’s right to a fair’thal and to 
prepare a defense.m As such, Fmer tontinues the erosion of 
an accused’sprotection against unreasonable multiplication of 
charges begun in Teters, and d 
to cause much litigation conce eaning and applica

, \ : 3 7  

Foster contains a number of potentibl pitfalls for “the 
undary -practitioner. CounseI should be aware that the 
descriptions of!lesser-included offenses contained in the Man
ual’s discussion of individual offensds,are not necessarily 
exhaustive of‘even accurate after Foster. Trial counsel must 

remember to plead lesser-included offenses arising under the 
general article separately from the greater, charged offense, 
and to prdve ‘beyond a reasonable doubt that the conduct in 
question was either service discrediting or prejudicial to good 
order and discipline.203 Conversely, defense counsel must 
ensure that they request the military judge to instruct the panel 
members as to why the Article 134 offense is included on the 
charge sheet and that the accused could not be convicted of 
both the greater and lesser-included offenses.204 Military 
judges and defense co6nsel must heed Judge Cox’s admoni
tion to “exercise sound judgment to ensure that imaginative 
prosecutors do not needlessly ‘pile on’ charges against a mili
tary accused.’Qm Similarly, all participants in the court-mar
tial process should be mindful that “[a] fair result remains not 
only the objective, but indeed the justification of the military 
justice system.”% 

Conclusion 

United States v. Foster significantly revises the law of less
er-included ‘offenses under the UCMJ. The COMA has 
expressly adopted an “elements’only”test for identifying less
er-included offenses, ,and held that offenses arising under the 
general article may “stand either as a greater or lesder offense 
of ki offense arising under an enumerated article.”2m While 
the decision somewhat clarifies the law in this area, the 
COMA’S holding and rationale implicate significant concerns 

ial economy and due process.208 Practitioners should 
to the need for further litigation to define the limits of 

the “rationally derived” standard fo scribing qualitative 
* j 

I * 1 

IWThe Supreme Court on which the COMA relits for authority to adopt an “elements” test for determining lesser-included offenses makes no mention of 
“qualitativesubsets”of elements. See Schmuck v, United States, 489 U.S. 705 (1989). In that case, the Supreme Court seemed to require identical elements within 
subsets rather than rational derivation. See id. at 921-22. m e  Court nxsoned that the “elements“test was “certainand predictable in its application ...[and] pro
motis judicial economy by providing a clearer rule of decision.” Id. at 72&21.’ The same cannot be d d  foi the ”rationallyderived” system of “qualitative subsets” 
of dements announced in Fuskr. As Genior Judge Snyder of the AFCMR recently wrote. *‘Iharbor misgivingsas to where ‘rationally derived’ might take us? Will 
it  be to a new runway with liphts 10 be instal!ed later.or will it be to the Baker runway reactivated?”, United States v. Weymouth. 40 M.J. 798,805 (A.F.C.MR. 
1994) (concumng). ’ 

‘98Fosrer. 40 MJ. at 143. I . + I  

‘9911 CHARLESA. WRIGHT. m E R A L  P R A c n c E  AND PR’OCEDURE: CRIMINAL 20. # 142, at 475 (1982). , ! 

mCf:MCM, supra note 69,p 3.b.(l)(explaining Article 79, UCMJ. as a function of notice to amused). 

”‘United States v. Baker. 14 MJ. 361.365 (C.M.A. 1983). 

m/d at 36411.1.Judge Cox, writing for court, expresses concern that if offenses arising under the general article are nit able to be considered as lesser-includ
ed offenses,then “servicemembers would be denied the opportunity for instructions on Ipsser.included offenses in appropriate cases.” Foster. 40 M.J. at 143. ,This 
concern is somewhat misplaced in fhat the practice of allowing an accused to be convicted of uncharged, lesser-included offenses “developed as an aid to the prose
cution in cases in which rhe proof failed to establish some element of the crime chqed.” Schmuck v. United Siata. 489 U.S. 705.717 n.9 (1989) (quoting Beck v. 
Ala- 447 US.625.633 (1980)). It is undeniable that the availability of lesser-included offense instructions can benefit the defense in certain circumstances1 
absent empirical evidence to the contrary, however. Article 79 is equally likely, from a statistical standpoint, to benefit the prosecution in m y  given case. 
WRIGHT,supra note 199. # 515, at 20 n.3 (“[Tlhelesser offense rule has both advantages and dangers to each side in a criminal case.”)(citations omin?). 

”3Fusier. 40M.J. at 143. Conversely, trial counsel need not separately plead lesser-included offenses arising under enumerated articles. nor prove beyond a rea
sonable doubt that such conduct is service discrediting or prejudicial to good order and discipline. Id. 

V I , 

WSee id. 

mfd. at 144 n.4. 

%Id. 
, ’ 

“Id.at 143. , I I 

208Sersupra notes 194-202 and accompanying text. 
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subsets pf elements, and continue to ,guacdMgaiest unreaspn
able multiplication of charges against an Pqcused., In  any., 
event, Fosfer,js,not jikeIy t o ! b  the lasr wgrd fin,~lhthe,law,~?f 
lesser-included offenses.TOs Major B 

‘I j Irlspectioe into Subterfugejor Gr 

, In ,United States Y. Taylor,?!othe CQb4A.cl@fied the rules 
that apply to military rinspections. ,;In ,Taylor,,the COMA, 
upheld a urinalysis inspeGtion even $Itlougha subordinate of 
the commander who ordered the inspection suspected thgr 
accpsed of drug useland volunteered fie gccused’5,section for 
the ,inspection..,The COMA found that, because the subordi
nafe did not communicate his1suspicionhfo the commander, 
the inspection was not a subterfuge for an illega1,criminal 
search. 

In Taylor, the accused, S ant (SSG) Keith Taylor, 
was a memberof the+I sectioq,pf,the 5th Marine Regiment 
at Camp.Peodelton,,@lifotnia.? On December 8, r1989,3GT, 
Ramon, .the Substance Abuse CpntrolOfficer.of the,accused’+ 
regiqent, received a0 ynonymou>stelephone message that 
someone in  the ,S-1 section was usipg&ugs.. SubFequenfly,8 
former member qf, CM&l ,s$xtion pld SGTmmon &a{,pe 

Captain (Capt,) ,Lindsay, decidd,to yder  p random urinalys&I 

the ,folloyjngc,yeek,,Q p t h  Lindsay yp,junaware ,pf the, 
anonymous tip and report concerning the accused’s drug use. 
Captain Lindsay had only a limited 

charge of the6-1 section, Capt. Jackson, abo e anonymous 

why not justrgo ahe@,pnd get, it.oul.9f t$e,way,::?!! $40 enel 
had ever volunteered .p,sectioi.fo! {a,urinalysig ,inspection 
before. 

\\ 4 

ult of this conversatioh,khe qccusedmd the xest .of 
the S-Isebtion hderwent aurinalysid inspection the next dayf 
The accusedYbrine testedpositive !formarijuana metabol$eSl 
and the accused was subsequently coqvicted of drug use,,,, 5 . 1 ’  ?, 

j , ( I  1 , 

obtained from an ipspection i s  gdmissible, (despitethe absence,, 
ofa search authorization qr WarranLb oq probable cause; 
Uqder MRE 313(b),*\3-,thqIprjmary se of an ,inspection, 
must be administyatjqe. !,The primary ,purpose m u s i  be to, 
cIc$emine securj,ty, mijirary ,fitness, or good .qrder and,disqi-, 
plinq ,qf uni!it,.orgaqizatiof, ins,tallation. y,ess2el,pircqft,, pr->. 
vehicle. ..flowever. if the prjmyy purpose &,&,obt.?i? yij, 

1 	 111 I , ,  I‘ I ’ 

certain examinations are 
inal searches rather than p 

tions. Under this ~pbteff~ge”:#e, ,the government must’ 
prove, by clear and convincingevidence, that the primary pur
pose of an iinsppctjgp,pas,qdpiqistrative if pne 91f its gumses 
wps to lqcate weapon r.pstraband, and it,yas,directRd*, 
immediately fol~oyyjngthe report of a specific gffensg,@inot 
previously pcbeduled,.or (7) specific indjvjduals \were,target-, 

F

ed, or ,(3) persons were subjected to substantially.different 

I drford ‘stated that ithe’cburt‘s:i)rincip& focus was on the 
c d l  and rdpokt. Captain Jackson called C findsay and ’ ’ ’ comm er, dapt. Llndshy! Aldough th&’anch@oustip pnd , 
asked if he planned on conducting a urinalysis test. When report concerning the accused’s drug use may have bekn a 
Capt. Lindsay stated that he was going to conduct a random “report of a specific offense,” Judge Crawford hddlthat this 
test that week, Capt. Jackson volunteered the S-1 se$m. , ~ did fuge rule because this information, 
Captain Lindsay responded “Fine, that fits right along, and ‘ was e ’commander,‘Capt. Li 

71,n , , 51 

J 

211 Id. at slip bp. 5. ’ ‘ 
21ZMCM,slrpro note 69. Mid. R. &ID, 313. ’ ” I 

213Id. WL.R. EVID.313(b). 

2141d. 
F 

216United States v. Taylor, No. 93-0595.slip op. at 1 1  (C.M.A. 30 Sept. 1994). Judge Crawford also noted, in dicta, that the Supreme Court never has expressly 
applied the bill of rights to the military. She pointedout that the Fourth Amendment m y  not apply to the military at all. Id. slip op. at 8. For an excellent discus

& FREDERlC L.BORCH,DOES THE FOURTHAMENDMENTsion of this issue, see FREDRIC I. ~ D E R E R  APPLYm THE AFMEDFORCES?,3 WM.& MARYBILLmIRliq4. 
219 (Summer 1994). I $’I! 4 I , 
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Judges Cox and Gierke concurred with h a g e  Ctawford’s 
opinion.217 

F Chief Judge Sullivan and Judge Wiss aissented. Chief 
Judge Sullivan argued that no legal or factual basis for’the 
majority’s decision existed.Z** Judge Wiss argued that the 
evidence in the record indicated that Capt. Lindsay was taint
ed by the anonymous tip and report of drug use. Judge Wiss 
pointed out that Capt. Lindsay asked SGT Ramon if there was 
“anything special*goingon” in the S-1 section, and that SGT 
Ramon responded, “I don’t think I’m at liberty dddikcussing 
this with you at this partictdar time, ~ i r . ~ 2 * 9Judge Wiss 
viewed Capt. Lindsay*$ failure to investigate further as sa 

r ‘
“wink and a nod.” 
I . “ _ 

Judge Wiss also disagre ith the majority’s e 
build a “Chinese wall” around the commander, insulating him 
from information held by his subordinates. Judge Wisk &in& 
ed out that the purpose of MRE 313 is undermined when a 
subordinate, who has knowledge of a report of a specific 
offense, withholds that knbwledge from the commander :and 
then affirmatlvely influences the commander’s decision 
whether to inspect and 

Tuyfor reduces the protection that the Fourth Amendment 
and MRE provide,military accused in the area of inspections: 
Under Taylor, the subterfuge rule of MRE 313(b) generally 
will not be triggered by the report of a specific offense unless 
the commander is aware of the report.221 This makes it harder 
to trigger the mle and more difficult for an accused to chi
lenge an inspection. 

for was designed to prevent soldiers from challenging 
proper inspections simply became some of the commander7s 
subordinates have knowledge of criminal activity. However, 
Tqfor’s focus on the c h a n d e r  may allow subordinates to 
manipulate inspections by volunteering a section of the unit 
containing soldiers that they susped of an offense.*** I n  such 
cases, the government probably can avoid triggering the sub
terfuge rule as long as subordinates db not pass onstheir 

ledge to the commander. I 
I 

ractitioners should not read Taylor toolbroadly. It will not 
allW the government to avoid the subterfuge rule when sub
ordinates aktually select individuals for inspections. In Unired 
States v. Campbell,z23 a case decided by the COMA on the 
same day as Taylor, the COMA held that1the subterfuge rule 
was triggered when a unit fiAt sergeant selected individuals to 
be tested. The first sergeant heard rumors Of drug use in his 
unit, prepared a list of suspects to be tested, including the 
accused, and passed the list on to the unit commander, who 
ordered a urinalysis inspection of the individuals on the list. 
Chief Judge Sullivan, writing the majority opinion in Camp
bell, held that the inspection 
criminal search.224 

, I  

Tuyloralso will not allow the government to avoid the su6
lerhge rule when subbrdhates pass their knowledge of crimi
nat activity on to the commander. In his concumng opinion 
in Campbell, Judge Gierke observed that the inspection in that 
case was an improper subterfuge for a criminal search because 
the first sergeant passed his information on to the 
commander225 Judge Gierke stated that Taylor was distin

2’7Judges Cox and Gierke also concurred with Judge Cmwford’p opinion in United States v. bpez .  35 M.J. 35 (C.M.A. 1992). where she first iqdicated that the 
SupremeCourt has never expressly applied the Bill of Rights to the military. Judge Cox has a unique view pfthe Fpurth Amendment’s applicability to the military, 
Although he believes that the Fourth Amendment applies to the military, he believes that it “only protects military memkrs against unremumble searches within 

ciety.,Id. at 45 (Cox, J., wnc 

also rejected Judge Crawford’ he Fourth Amendment to the military by poiniing out that 
in Weiss v. United States. 114 S. Ct. 752 (1994) and Middendorf v. Henry, 425 U.S.25 (1976), the Supreme Court applied constitutional protections to military 
accused. Chief JudgeSullivan also noted that in Davis v. United States, I14 S. Ct.2350,2354 (1994). the Supreme Court assumed that the Fifth Amendment right 
to counsel applied to military accused. United States v .  Taylor, No. 93-0595. slip op. 18-19 (C.M.A.30 Sept. 1994). 

2”Vaylur. slip op. at 22. 
* I 

=Old. slip op. at 23. Judge Wiss ability of the Fourth Amen 
that it disregarded historial precedent and was of only academic interest. Id. slip op. at 24. 

221 This is arguably inconsistentwith the language of the subterfuge rule. The rule states that it is triggered by the “reportof a specific offense in the unit.” not the 
report of an offense to the commander. MCM. supra note 69. MIL. R. EVID.313(b). The other two triggers of the subterfuge rule (targeting or selecting specific 
individuals for examination and subjecting individuals to substantially different intrusions) can be activated by actions of the commander’s subordinates. id. 

222Arguably.the rational of Taylor could be extended to allow the government to avoid the subterfuge rule even though subordinates volunteer specific individuals 
for inspection. However, such an inspection probably would not be valid. because it would involve the targeting or selection of specific individuals for cxamina

iscussed in Toyfor. Tuybr. slip op. at 1 1  ;MCM. supra note 69, MIL.R. EVID.313(b). 

- mid. Judge Wiss concurred in the majority opinion, and Judges Gierke and Crawford wmte concumng opinions. Both Judges Gierke and Cnwford disagreed 
with Chief Judge Sullivan’squotation from United States v .  Bickel, 30 M.J. 277.286 (C.M.A.1990).which indicated that personnel to be tested must be selected 
on the basis of an establishd policy or guideline for a urinalysis inspection to be valid. Judge Cox dissented. 

~Uf3rnpbel1,slip op. at 28. Judge Gierke noted that the first sergeant informed the commander of everything he had done in compiling the list  and that the com
d e r  was nwnre of, and participated in, the filst sergeant’sactivities. /d. 
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guishabJe because the subordinateslbad not provided gny 
information to the commander.?%, 1 	 h I ,I 

1 ,‘ ,  

Additionally, Taylor probably;does not allow the govern
ment to avoid the subterfuge rule when commanders are inten
tionally ignorant pf reports .of crime. Ip her majority spinion 
in Taylor, Judge Crawford pointed out that there was no indi
cation of a “wink Wd a no& betpeep Capt.+Lindsay,Capt. 
Jackson, and SGT Ramon.227 Affirmative efforts by a corn: 
mander to get subordinates to volunteer soldiers for inspection 
but not pass ,on reports of crime ,which the volunteers’ 
selections are based, would probably ,beviewed,as,B “wink 
and a nod” and condemned by COMA?*s Major Masterton. 1 ’  

I t $  

Dangerous Vk~pons,Unloaded Firearms, aed 

firearm can be a “dangerous weapon” within the meaning of 
the UCMJ’s aggravated assadlt provisions23~euan\if,the 
firearm is nonfunctional‘orunloaded.?32 ‘Sullivan is a radical 
departure, however, from military-precedent and the Manual, 
both of which had reasoned that an unloaded fiream, when 
used as such and not as a bludgeon, was not a “dangerous 
weapon or a means or force likely to produce grievous bodily 

, ’ i - II l m r  . 

z26ld. 

area of searches and s 
incremed powers to se 

*M36 M.J. 574 (A.C.M.R.1992). 

231 UCMJ art. 128 (1988). Article 128(b)(l) states, in pertinent part, that “[a 
or other means or force likely to produce death or grievous bodily ham‘. . .‘i 

4m1n.’?33 - In Unlted States v. Rivera,??B aeparate ACMR 
panel subsequently chose to abide by this long-standing rule 
of law and refused to follow the Sullivan decision. This note 
yil\*examinethe,law of aggravated assaul~in light pf Sullivan 
and Rivera,-and consider the effects ’that the,canflict, between 
the two decisions has OD the military justice 

‘ i ? l b l  I 

i Article 1128,~UCMJ, 
subject tp,this Fbapter who ...commits qn assault with a dan
gerous weaponor o@erpeans.or fosce likely to produce death 
or grievous W i l y  barrn ‘. - is guilty of aggravated assault.’!?? 
While Article 128 does not define “dangerous weapon,’ 
Manual states that “an unloaded pistol, when present 
firmrmand riot$ bludgeon, is’not a dangerous weapon or a 
means or force likely to prodwe grievous bodily Iharmj 
whether or not the assailant knew It, waswdoaded.%7 ,This 
fopus om the objective capability af ‘the weapon used in the 
assault reflects ,the traditional position rhat “the gravamenlof 
aggravated .assault ,is less preoccvpied, than fhar Df .simple 
assault, with the victim’s reas~nableapprebensiwmf.injury+ 
as distinguished from the assailant’k actual ability to inflict 
harm.”23* The COMA has described this standard as one of 
‘’wqualified objectivityb for it entirdy O m i ~the possible pres
ence of reasonable apprehension,”239_Consequently, the his
torically relevant perspective in the military ,fordetermining 
whether an aggravated assault ,had been !committed was not 
that of the ,victim, but ratber that of.the perpetrator.240 This rc
objective approach to defining iaggrayatedrassaultis, however, 

. f i r  i i t  r l i . :  ’ 

- _ _  _. .___._I_ 

236The Manuuf specifies that “[a] weapon is dangerous when used in a manner likely to produce death or grievous bodily harm.” MCM, supra note 69. p,‘.IV, 9 
54c(4)(a)(i). # 1 < f I n p I I  L ‘ ’  / < ’ 

u7td. ‘p 5&(4)(a)(ii).I The quoted lang virtually identical to thak fo 
dtates. q 207c(l) (rev.ed. 1969). +,I 1 A I .  

) .  
2~ United .41.46. I5C.M.R.41,46(1 

i I  , a I 1 I ’  ‘ 
2391d. at 4 
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the minority view; a blight preponderance of authority now 
recognizes that aggravated assault can be committed with Bn
unloaded firearm, even if the wtiapoh is used solely as a 
firearm end not as a bludgeon.241 Sullivan and Rivera reflect 
the tension between these two positions, and’create uncertain
ty a s  to which camp military jurisprudence belongs. 

Private’(PV2) Paul Sullivan shared a 
Cdlson, Colorado, .with 
Private Sullivan 

his displeasure by retrie 
wall locker, loading it:

his room. 

At trial, PV2 Sullivan was charged, inter alia, with aggra
vated assault in violation of Article 128, UCMJ.243 The gov
ernment introduced evidence concerning the assault, but failed 
to produce any “direct testimony or other evidence . . . to 
prove that the pistol used in the assault was fully function
a1.”24 The accused was convicted and sentenced to “a bad
conduct discharge, confinement for one year, forfeiture of all 
pay and allowances, and reduction to Private E1.”245 On 
appeal, the ACMR considered “whether the government must 

242UnitedStates v. Sullivan, 36 M.J. 575 (A.C.M.R.1992). 

prove bey0nd.a reasonable doubt that a loaded pistol is fully 
functional in order to sustain a conviction for assault with a 
dangerous weapon’!’246 The ACMR‘heId that i t  did not, con
cluding instead that an apparently functional pistol brandished 
in a threatening manner is a ‘tdangerous weapon” whether or. 
not it i s  ‘abhally functional or even Ioaded.247 In reaching this 
holding, the ACMR relied almost exclusively on the united 
States Supreme Court’s‘decision in McLaughlin v. United 
States.248 J 

In McLuughlin, the Supreme Court considered whether an 
unloaded handgun i s  a ‘‘dangerous weapon” within the mean
ing of the federal bank robbery statdte.249 The Couh identi
tied three factors supporting its conclusion that an unloaded 
gun is in fact a “dangerous weapon.” 

i 

rFirst, a gun is ah article that is typically and I !  

characteristically dangerous; the use for . I 
which it is manufactured and sold is a dan-

I gerous one. and the law reasonably may pre
$ sume that such an article is always 

dangerous even though i t  may not be med 
at a particular time or place. In addition,,the . 
display of a gun instills fear in the average , , 

citizen; as a consequence, i t  creates an 
immediate danger-that a violent response 
will ensue. Finally, a gun can cause h 
when used ds a bludgeon.250 

The ACMR expressly adopted the Supreme Court’s rationale, 
and in Sullivan concluded that a weapon need not be either 
loaded or functional to be dangerous; the important perspec-. 
tive was no longer the objective capability of the object used 
to commit the assault, but rather the subjective perception of 
the victim as to the capability of the weapon to inflict death or 
grievous bodily harm.=’ 

m i 

Z43/d. Private Sullivan also was charged with violation of a lawful general regulation under Article 92. UCMJ. 

244 Id. 

wid. Interestingly. the issue was apparently not raised at trial and the court did nbt‘addressthe issue of waiver in its opinion. 
I

z471d.at 577. 

B8476 U.S. 16 (1986 

249ld. Mchughlin anda companion robbed a bank inBdtlmbrewith a ”dark kdgun”  that was discove be unloaded only &r they were apprehended leav
ing the bank. 

“Id. at 17-18 (quored in United States v. Sullivan. 36 M.J. 574,577 (A.C.M.R.1992)). TheCourt implicitly read I 8  U.S.C. 21 13(d) as proscribing the use of a 
“dangerous weapon” to either ( I )  assault, or (2) jeopardize the life Of Mother. One could thereby reason that because an assault with a loaded f i i necessarily 
jeopardizes the life of the victim, then the term “dangerous weapon” as used in 0 21 13(d)either includes unloaded firearms, or is superfluous. See generally Rus
sell J. Davis, Annotation. What Constifutes “Puts in Jeopardy” Within Enhunced PeM’l@Provision of Federal Bank Robbery Act (I8 U.S.C.5 21 13(d)).32 A.L.R. 
FED.279 (1977). In contrast. Article 128(b)(l), UCMJ, equates “dangerous weapon” with “a means or force likely to produce death or grievous bodily harm.” 
(emphasis added). See infra note 258 for an expanded comparison of the two statutes. 

251 Sullivun. 36 M.J. at 577. i ,  t 
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r ! i r  .A  8espunse lo Sullivan: United States v,,Rivera, I,. I I )  

1 Y O 1  I i r 0 1  . i i1ion t 
.$pe~ialist ,EdVin Rivera was convicted; pursuant to his, 

pleas, of escape from custody, assault consummated by a bat-
tery, and aggravated assault. During the prQvidenCeinquiry,: 
md in,a stipulation of fact, Rivpra admitted thati“he:,painted 
an-pnloaded,,pistol at Utwg other soldiers, rga&ing.thern to j 
scramb1e.h the belief that tkir.lives were in ,danger,”P3J,The, 
military judge informed the accused that an unloaded pistol 
was a “dangerous weapon” within the meaning of Article 128, 
UCMJ,when used as 9 firearm and not..as,? bludgeon, but 
accepted Rivera’s pleasto, the aggravated ,assault after ascer
taining that the accused *wouldhave pleaded guilty “even if 
the.assault were treated at law as merely a simple assault.”? I i 

0 I ( i  

On appeal, Rivera alleged i s  plea was improvident 
because “an uqloaded ,weapon i s  not !dangerous’ as that term 
is used in Article b)( 1), UCMJ,‘contrary to Suflivan.*55 
The reviewing pa ‘ACMRagreed that Rivera’s plea to 
aggravated assault was improvident,(and affirmed only so 
much of the finding of guilty as found that Rivera committed 
a simple aksault.256 Rivera reasoned that both federal and mil
itary precedent concerning aggravated l assault required that a 

dered a 

ti I > 

*5*United States v. Rivera, 40 M.J 

“dangerous weapon” as!a,matter of law.257 The ACMR 
refused t6 disregard ,thisprecedent: as Sullivan had done, in I 

favor of Civilian caserlawi interpreting a federal penal statute 
sithla substantially different history, purpose, and language. 
than the military aggrayated essault statute.2 

.“II 

The ACMR’s decision in Sullivan is somewhat perplexing.
4 s  fi thqshold mgtter, the BCMR’a holding !is unnecessarily 
broad. ,meA C P  began i ts  opinion by ,statingthat they would 
only pcps,idq,yhe$er a {oaded pistol mu$ be fully.functional 

I , I ,  

r r  

Uald. at 548-49. One could argue that Sullivan’s most egregious omission is its failure to address the differences in the Imguage of the federal b t k  robbery statute
and Article 128(b)(l),UCMJ. Themilitary aggravated assault statute is violated when one assaults another with a “dangerous weapon or other means or force like

’ ’ 	n of the,fedenl bank robbery statute relied on in Mcfuughlin and T 

mmitting a bmk robbery or ceitain incidental crimes “assaults, . , 
.C.,$2113(d) (1988). The differences could be illustrated as fol

lows: 
, ‘ I  i ‘ 

UCMJ ari. 128(b)(l) 18 U.S.C. 9’ 21131d) 
1 

Action Assaults or h t s  Life 
in Jeopardy 

Object Victim of Assault Any Person 

Means , I  7’ I Pangerous.WePponor, -d, ~ 

&her Means or Force 
1, ,,, I 

Likely to Produce Death I /  

or Grievous Bodily Harm 
(,’ f - l r ‘ r

In sum. the language of 18 U.S.C. 5 21 13(d) protects a broader class of persons from n broader range of conduct than docs Article 128(b)(l); therefore, it is reason
able that the Supreme Court should ndopt a more expapsive definition ofi;l,)’+angerouswenpon’:lunderthe bank robbery statute than for an aggravated wsault. Sul
livan did not elabdrate. however, on why it believed that Mchughlin. involving the statutory construction of the terms of the Federal Bank Robbery Act, wa5 
binding on the military judiciary in its interpretation of a distinct statutory scheme,the UCMJ. See United States v. Sullivan. 36 MJ.574.577 (A.C.M.R.1992). 

262UnitedStates v. Rivera, 40 M.J.544.548 (A.C.M.R.1994). , ’ I ,\r I , ,  

58 I 
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Nevertheless,:the ]ACMR*look an aggressive stance con
cerning the President’s power to define what constitutes a 
‘:dangerous weapon.’: [The\ACMR declared that provisions of 
the Manual .and the Benchbook that purported LO exclude 
unloaded firearms from ‘the definition of  ,“dangerous 
weapons” we “ns  longer validP263 The ACMR emphasized 
that the President’g power to promulgate d e s .of procedure 
and evidence under Article 36, UCMJ,does not include the 
power to “create or define elements of an offense,’i$fd The 
ACMR concluded that while the President can summarize the 
elements of a particular offense that have been previously 
identified by case law, the courts have the responsibility to 
interpret and @ply the provisions of any statute.265 

I T  

ve posture on this is 
the COMA’Sreasoning jn
ith. the ,POMA’stated that 

, 

gerous weapon, means, or 

grievous bodily harm” 
stances is it  capable o 

’ Rivera ‘and Sullivan do agree on one point; both cases 
faused only on the prerequisites that qualify a pistol as a 
“dangerous weapon,” and n6t the sentence enhancement pro
visions of an assault “when committed with a loaded 
firearm.”271 Because the sentence enhancement provisions in 
the Manual are not elements of the substantive offen&,272 the 
President’s power to establish maximum limits to the punish
ment that a court-martial may direot273 for ‘the offense of 
aggravated assault are unaffected by the ACMa’s decision in 
Sullivan, E 

i o . #  
I _ , .  

ractice Pointersfor‘CoudeL3 

, I 

1 -

The ’ACMR’scontradictory opinions in Sullivan and Rivera 
contain a number of lessons for counsel.‘ First, ’trial counsel 
shbuld proceed cautiously’in this Bre hile an individual 
arguably may commit an aggravated Assault under Article 
128(b), UCMJ.merely by ‘brandishingaanapparently function
al weapon in a threatening manner.214 the weight of becter 
precedent and legal reasoning&is to the contrary.275 Trial 
counsel who nonetheless choose ‘toproceed in the face‘ of 
Rivera can take advantage that an “apparently fllnctional 
weapon” conceivably could include a plastic or wooden repli
ca of an actual weapon that an observer reasonably could con
clude was a functional.weapon. In cases linvolving so-called 
“counterfeit”weapons, the decision to proceed under the 

r 1’ 

ing today, the liL$t sentence in paragraph the Manual and Note 6 of p a n p p h  3- 109 of 
the Benchbook are no longer valid.”). The Munual provides. in relevant part, that “an unloaded pistol. when presented as a fimand not as a bludgeon, is not a 
dangerous weapon or a means or force likely to produce grievous bodily harm, whether or not the a.ssailant knew it was unloaded. MCM, supru note 69. pt. IV. p 

e BENCHBOOK.supra note 69. q 3-IC9n.6. i 

, I J I l ‘  


sibility to follow pkcedent interpretingthe stat der consideration.a rule of judicial interpktation that Sulfi-
YM somewhat overlooks. See United States v. Foster, 40 M.J. 544.549 (A.C.M.R.1994) (citing Halvering v. Hilllock, 309 US. 106 (1940));see ako injru notes 
26670 and accompanying text. The Suffivun panel gave seemingly slight regard to a rule of statutory construction, as well: namely. the rule af lenity. The rule 
provides that where [he legislativeintent is not clear as to the meaning and effect of a statutory term and “reasonable minds might differ as to its intention. the court 
will adopt the less harsh meaning.” BLACK’SLAW DlmoNARY 1196 (5th ed. 1979); see ulso United States v. White. 39 M.J. 796.802 (N.M.C.M.R. 1994). The 
popcr application of the rule of lenity to Arlicle 128. UCMJ. Lou ctive asessment, prefemd by Rivera, of whether an unloaded firearm 
could ever be a “dangerous weapon” as described by the stqtute., 8 % . , 
B4C.M.k.41,  I5C.M.R.41 (1954). ” I 

‘ * ; 

%‘Id. at 47.15 C.M.R.at 47 (quoting MANUALFOR COURTS-MARTIAL. United States, q 207a (1951)). . - 

2ald. at 47. 15 C.M.R.at 47. 

*@UnitedStates v. Jones, 23 MJ. 301;3U2(C.M.A: 1987); United States v. Rivera, 40 M.J. 544.549 (A.C.M.R.1994). 

nolnterestingly. the ACMR instead relied on the Supreme Court’s interpretationof “dangerous wenpon” in the.federal aggravated bank robbery stzrtute &her i h  
judicial interpretation of the term as contained in the feded aggravated assault statute, 18 U.S.C. 0 113(c) (1988). In United States v. Schoenborn, 4 F.3d 1424 
(7th Cir. 19931, the Court 0 f A p p d s  for h e  Seventh Circuit reasoned that it is the &ud capability of an object and the manner in which it is used that determine 
whether it is a “dangerous weapon” for the purposes of the feded ngggravated assault 6latute. ,Id.at 1432e(Quding United States’V.Guilbert, 692 F.2d 1340 (IIih 
Cir. 1982). cert. denied, 460 U.S. 1016 (1983)). So while the Supreme Court may have shifted to a subjective assessment of what constitutes a “dangerous 
weapon” for the aggravated bank robbery statute, the circuit courts of appeal still are relying on an objec standard when proceeding under the federal nggnaed
assault statute. 

8 4 ‘  f , ) I  

a’United States v. 4,577 n.2. (A.CM.R. 1992) The maximum confinement that may be a 

”with a loaded firearm” is eight ycars, while other aggravated assaults are punishable by up to three y&ts confinemefit. MCM. supra natc 69, app. 12. 


n2Sulliwq. 3i$ M.J. mt 576 n.1. I I , 

l r ‘ I 
f 1 

*’5United States v. Foster, 40 M.J. 544,54749 (A.C.M.R.1994). 

JANUARY 1995 THE ARMY LAWYER 6 DA PAM 27-56-266 59 



aggravated assault provision of Article 128(b)(1). UCMJ, 
should be made only after actual physical inspection of.the 
“counterfeit” weapon to ensure that it looks .“apparently func
tional.” . , I?‘ I 

1 ” .  . ii -‘ 1 , )  I , 
DefenAe,counsel should take advantage of this conflict 

betweep.the panels pnd vigorously challenge any prosecution 
for.aggrayated assault, involving an ,unloaded weapon.276 
Consider challenging cthegovernment’s case with a motion to 
dismiss for failure to state an offense or a motion for a finding 
of not guilty; the ACMR’s opinion in Rivera contains a wealth 
of precedent and legal argument in ,favpr of the position that 
an unloaded firearm is not a “dangerous weapon” unless it is 
used BS ,a bludgeon: .you are, of ,course, ethically permitted to 
make a good kith argument for asmodificationor reversal of 
Sullivun in light pf the unnecessarily broad scope of its hold
ing in regard ,to unloaded weapons.77 (If your client is found 
guilty of aggravated,assault by using either a*‘:counterfeit” 
wFapoq or an actual,weapon&at is unloaded or nonfunction
al, keep in mind that the maximum period of cqnfinement for 
each spification of aggravated assault remains three, and not 

[Tlhe military judge correctly anticipated 
-	 that the decision in  ,Sullivan would likely not , 

be’foIlowed on Gppeal ,and . .‘ ;’obtained the 
, “ 

‘ appellant’s assurance that’he 
pleaded guilty even if the assault were treat
ed at law as merely a simple assault. More

j oyer. he fashioned an appropriate sentence .. 
based on the maximum sentence for 8 simple 

I7 I 

1 I /  I 

\ I T , ’ 
Whatever the ultimate resolution of this matter, the military 

- Pinally,kall counsel should be ;im notice’ that _theappellate 
courts are going to attach minimal persuasive weight to the 
various ,provisions of thb Mdnltaf and other ;administrative 

npublications that are not ’based dn *judicialinterpretation or 
application of the relkv&t hatutes.280 Therefore; before you 
next argue the plain texi of the discussion in1the Man’ual on an 
offense rat bar, look for militaty appellate decisions concerning 
the statutory words or phrases that support’the position pro
fnulgated by the Presid 

The ACMR’s conflicting decision 
present a major challenge to militaryjustice practitioners; it is, 
at best, unclear whkh perspective will bltimately be adopted 

dence until the CAAF resolves this issue. Malor Barto and 
r 

F r  3 

, 1 . 6 0 

,I United Nations control of.United States forces? Economic, 
judge can husband judicial resources in the interim by adapting intelligence gathering? International population control? 
the measures taken in Rivera to the situation confronting them. Cold War planners and purists would have cringed at such 

216See generallyLynn C. Cobb. Annotation. Robbery by Meam of a Toy orSimu1a:ed Gun or PisIol. 81 A.L.R.3d 1006 (I977)! 

PROFFSSIONAL CONDUCT FOR LAWYERS,Rule 3.1 ( j  
, 

35 M.J. 136 (1992) (fimthat is  capable of bei 
e enhancement for bank robbery). 3 

2noCJUnited States v. Strode, 39 M.J. 508.51 I (A.F.C.M.R.1993) (referring to the Rules for Courts-Manid as merely ”a convenient treatise”); United States v. 

White, 39 MJ, 796,801 (N.M.C.M.R,1994) (the views oflthe Prtsident in pmmul &e important but hot blndi 

States v. Mance, 26 M.J.244.252(C.M.A.). ceri. denled. 488 U.S.942 (1988)). 8 


2n1A good source of precedential authority is found in appendix 21 to the Manual, which contains an analysis of most provisions of the parent text; look there for ’ ,


support before even opening a digest. 


zn2The White House, A Narionul Securiry Strnregy of Engagement and Enlargement (1994) [hereinafter 1994 Strategy]. The document is 

through the United States Government PrintingOffice. Superintendentof Documents, Mail Stop: SSOP.Washingon. D.C.20402-9328. JI  1 
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1994 

thoughts in‘a National Security Strategy.283 Yet the 1994 
National Security Strategy (1994 Strategy) does exactly that 
as it adjusts United States policy to changes dictated by the 
post-Cold War world.ze4 

Developed by the National Security Council and signed by 
President Clinton in July 1994, the annual United States 
National Security Strategy continues Bush-administration 
“engagement” strategies that evolved after Soviet hegemony 
collapsed in 1989 to 1990. The 1994Strategyalso retains ear
lier foreign policy themes such as exportation of democracy 
and “regional” approaches, but further subdivides national 
security strategy into three categories: Security, Economics, 
and Democracy. Notably, the strategy expands from tradi
tional notions of national security (such as national defense) 
into domestic forums such bas the environment, research and 
development, and investment. This note .will highlight some 
of the key points from the 1994 Strategy. 

Background to the - _  Sirategy1 , .  ” 

World W& II National 
structured around George 
ment” of the Soviet empire. 
ment official stationed In 
famous “Long Telegram” which correctly Warned of Soviet 
expansionism. In response to Kennan’s prophetic warning, 
the United States embarked on a classified long-tenri strategy 

.-.. that was memorialized in National Security Council bdocu
ments 48286 and 68 .287  ,The unclassified’version. again 

2831ndeed,some have. , 
I , * 

authored by Kennan, stated that America’s answer “was to 
conduct a long-term, patient but firm and vigilant containment 
of Russian expansive tendencies until either the break up or 

wing of Soviet powe 1 

From that time-and up until 1990-the United States 
nd de jure’milifaq strategies to contain 
lementing Kennan’s kontairimknt strate

gy produced assorted administration-driven monikeh such as 
“massive retaliation’’ and ”new look“ @isdnhower), “flexible 
response’’ (Kennedy). “detente”’ (Nixbn), p d  “conventional 
build-up” (Reagan and Bush). Understandably, the United 
States strategy, plans, and budget myopically focused ’on 
countering and staying the course against the single most 
threat to United States security4oviet (and Chinese) expan

nally, Congress (who wanted .more oyersight in 
security process), mandated 

ter-Nichols Department of Defense Reo 
the President publish an annual National Security Strategy. 

oviet Empire’s implosion in the early 
ited States national strategy shifted from 

“containment” to one of “engagement.” The new strategy 
astutely recognized the threat of regional instabilities caused 
by the power vacuum left by the Soviet Union and sought to 
encourage global stability and progress through a multifaceted 
plan of resolve and deterrence. These transitional strategies 
also included a proactive focus on achieving national security 
objectives through political, economic, and military means 
short of war. Its intent was promotion of peace by addressing 

’ t I I ! , %  

This “foreign policy i s  redly domestic policy” fallacy apparently is taken quite seriously by the admini&tion. and even is expanded to 
include items such as world population growth, environmental degradation, deforestntion,ozone depletion and climate change as trendy new 
additions to a laundry list “threats to US.security.” This, in a document that has baditionally bcen devoted to such (apparently mundane) 
issuis as conventionP cture, stntegic defense, ond balanceof po 

I i 
< ( ,  

Lawrence Di Rita, President’s To “NariomlSecurity Strategy” ARE.REP 
I 

2 u  According bmjornewspapers. the 1994 Strategy is  the result of much internal d n the Department of St;lteand the Department of 
Defense. “Defense officials. mainly senior officers but also some civilians. said they had struggled against what they described as the State Department’s greater 
emphasis on the ‘soft power’ of diplomacy and economic and cultuml relationships . . . .” A senior administdon official responded that it was no( a question of 
“military versus diplomacyhbut ”of how you describe and order your national security interests-dong national security lines that a typical military planner would 
want, or a version that would include that but add economic security, global and environmental issues and other imperatives.” John Lanwster & Barton Gellman. 
NationalSecurity Strate rouses Pentagon. ?ate Department Debate, WASH.PQST,Mar.3,1994. pt A14. 

, > 

2*5Kennan was the United States Charge’ d’ Affairs in Moscow in 1946 when he m i v e d  a telegram from the United States Department of State asking him. in 
part. “We would welcome receiving from you an interpretive analysisof what we may expect in the way of future implementation of theseannounced policies ., .
.” Kennan’s lengthy and inciteful response, later known as “The Long Telegram”would shape United States thinking and strategy for the next four decades. 

t ,  

zaaNSC 48/2 integntd many of Kennan’s containmen 949. the document also authorized the United States to “‘exploit,
through appropriate political, psychological. and economic means. m y  rifts between the Chinese Communists and the USSR and between the Stalinists and other 
elements in Chinq while scrupulously avoiding the appearance of intervention. Where appropriate, covert as well as overt means should be utilized to achieve 
those objectives.” Michael D. Krause, NUtiOMI Strategy Implementation: A Hisforica1Perspecrive. in GRAND PROCESS 77.86S m m y  AND THE DECISIONMAKING 

OF CONTAINMENT: APPRAISAL AMERICAN SECURJIYn.7 (James C. Gaston ed. 1992) (citingJOHN LEWIS GmDrs. STRATXNEF A CRITICAL OF POSTWAR NATIONAL POL-
ICY 69 (1982)). I / 

mNSC 68 (Report io the Narional Securify Council by The ExecutiveSecretary on United States Objectives and Programs for National $ecurity April 14. 1950) 
was written in response to President TNIEUI’Srequest for policy recommendations after it was learned that the Soviets had detonated B nuclear device in August 
1949. “lt was neyer formally approved by fksident Truman; but the doctrine set forth in a memorandum had a gnat influence on U.S. national security policy
pMiCUkUly following the invasion of South Korea in lune 1950. Although originally highly classified. the essence of the document was made public long before it 
was officially declassified by Henry Kissinger in 1975.” John Norton Moore, NSC-68 Background Note. in NATIONAL LAWDOCUMENTARYSECURITY SUPPLE ME^, 
at 51 (1994). 

288GeorgeF. Kennan, writing as “X” in The Sources ofSoviet Conducf, 25 FOREIGNAFF.566 (July 1947) (emphasis added). 
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root causes of regional instabilityqhus reducing the heed for 
direct United States cb 

> , f ! ,  j . d !  > q ; ’ l -

Substantive underpinnings ,of&e 1Q94strategyS-secunty, 
economics, and democracy-also use proactive methodolo
gies developed in the eply,l9W. (A key differewe, however, 
i s  the strpegy’p emphas i s ,on ,domekt ic , , i~~e$ ,~~~  

1 ’  ! b  

I I  we’bfst  category‘6f the 1994 Strategy 
mie’~t’s’lesponsibi1ityfor proteC‘tin,gthe 
s’ifety of its citizens, for maintaining thei 
and independence, and for‘providing for 
prosperity of the nation. The 1994 Strategy recognizes that 
tu United <Statescannot do this unilate&llj! and, ‘therefore. 
will seek tb influence kollectivk decisiod ma 
affairs. To maintain credibility ih international 

United States forces, with allied enhancements, twill maid: ! 
tain their capability to fightland win in tworliearly simbltane

~ 	 ous major regional conflicts. Areas of potential conflict that 
United States forces will specifically plan for are the poten
tially hostile regional powers, such as North Korea, Iran, and 
Iraq. The rationale of planning a response to two nearly 
simultaneous conflicts qnsures that , m e  aggressor, Iraq for . r /  .? , ;bombing of Pan Am flight 103; I $ 1  1 )  I # i r ’  

to deter or defeat a coalition of hosti 

two new coun 

*92One kussioti officer.G e n e n l w  of the 14th Army (which is deployed in the Dnicster RedhMic), mterpGts the 1994 Strategy 6y statin 

Russia that’do nbl shit the A&ncans‘au Russia No. I enemy for the United Sths:” On the United States Amy’s role. 

Strategy tb soy ‘’the9 are’fully betermine fined situations‘capable of bei 

KO~MOMOLEI‘S.
OW26 1994. at 1.2. I 

1 , h  ‘ 
293 1994 Strategy, supra note 282. at 8. 
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tilateral secutity commitments. I Presence not only reflects a 
national determination, but also provides forward elements �or 
rapid response. Furthermore, fwward presence enhankes 

h

effectiveness of coalition operations-working with Bllies in 
peacetime forges relationships that come to fruition in war. 
Overseas presencd afso facilitates regional integration! For 
example, some hatlons may not be willingtto Work together 
independently, but will “coalesce”iarottnd the. United Gtates in 
a crisis.293 )TheUnited States also’will tdaintain a credible 
overseas presence through security hssistance ‘programs and 

. The 1994 Strategy serves notice toterrorists that a’s lohg BS‘ 
they strike at United States citizens and interests; the blfnited 
States will dedicate forces whose sole goal is to cdnlbat them. 
The United States continues its’ policy of not giking conces-’ 

ca1ls:for increased qooperation,between.the agencies of the 
Department of Justice, ,the Centra! Tntelligence Agency, and 
world-wide counterterrorist organizations... l rial 

New activities on the terrorism front include the following: 

- f ‘
sanctions against Libya for its ro l eh  &e 

,,’ 

I 
7 



Fighting Drug Trafficking295 

The United States will shift from an emphasis of transit 
interdiction to a more balanced &ort with source countries. 
The 1994 Strategy recognizes that fragile political infrastruc
tures and lack of economic alternatives in source countries: 
nurture a strong drug trade. The goal is to support source 
countries in building institutions that make it harder for drug 
traffickers to operate. 

Noncombatant Evacuation Operations296 
I 

The United States remains committed to protecting the lives 
of its citizens overseas. 

Security Assistance297 

In twenty-five countries, the United States has ,small teams 
which provide, and will continue to provide, training and 
advice to friendly governments threatened with subversion. 

Disaster Relief298 

United States forces will continue, if practicable, to con
tribute their assistance in response to natural disasters. 

Space29 

trategy is devoted t In short, 
the strategy reemphasizes the United States goal to continue 
its position as the major econo al, .technological, 
and military power in space. 

Deciding When and How to Employ United States Forces3m 

The 1994 Strategy declines to specify in advance the specif
ic circumstances that will trigger United States force commit
ments. But it does announce certain general principles (listed 
below) that will guide United States decision-makers regard
ing commitment of forces. 

, I 

United States National Interests . 

What is at stake? This involves a balancing of costs and 
risks of ,military involvement against the stakes involved. 
Events that have broad, overriding impact on the United 
States as a national entity will rate decisive use of force (even 

~ 

I .I 

1 , 1 

297 Id. 

i-38 Id. 

mid. at 9. 10. 

m l d .  at 10. 

Id. at 1I .  

unilaterally). Situations that pose Jess ,immediate threat
refugee flows, commitments to allies, and economici invest

' . I :  ' 8 1 

tes consideb nonmili- - I 

' success? 

What forces should be used for the mis

, 
' Does the commitme 

reasonable amou 
American people a 
tatives? 

Does the commi 
cost and feasibility t 

allies? 

c o  ons 
of Mass Destruction and Missilesm 

These weapons pose serious risks, not only t I 

States, but also to overall world security. In responding to this I 

threat, the United States (which is reviewing its own nuclear 
posture) will maintain its strategic nuclear capability to deter 
potential threats from those with weapons of mass destruction 
as well as placing a high priority on perfecting capabilities to 
locate, identify, and disable arsenals of 
destruction. 

- m e  United States also will consider a cout~ay'scompliance 
with nuclear'nonprdl'iferationand countepliferation treaties 
in judging the nature of its bilateral relations with that coun
try. Other United States goals i 
Nuclear Nonproliferation Treaty be 
world stocks of fissile materials, a 
treaty, and ending th 
materials (which can 
Suppliers Group and the International Atomic Energy 
Agency). 

I i i 

' ; ). ', 

I . ,  I 
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- Chemical Weapons, The 1994 Strategyurges ratification ofi 
the 1993 Chemical Weapns Convention. iiThis Gdnventiida . 
prohibits the production, stockpiling, and luse,of chemical 
weapons. It also has a comprehensive international inspection 
and verification regime;, Th is  convention depwts ,bm past 
United States positions of reserving the right to respond with 
chemical weapons ifthe othergide used tfiem!first.r The 1994 
Strategy also recommends strpnger,dqmes)iq aport *controls 
and methods to ensure compliance with the 4972 $iological 
Weapons Convention. 

, I ; ? [  . . 1, 1 1  , I  ; 1 1 ’ :  ’ i ‘  J2‘)b
Delivery ,Sypems., ::The .United Statgs,sq 

membership in the Missile Technology, Contr,y\_pegime 
(MTCR). Although Brazil recently has joined; the most 

relationshin with Russia and the Uk 

nuclear weheads from Ukraine to Russia jn exchange for fair 

compensatioh. I,:.] I ~ 4 2 ! T ’  

L 

, 
, : I :  

l i t  I I  

A m  Control. A r m s  control limits the sprefd of nuclear, 
biological: and chemical ‘Gdpons and contributes ‘to a more 
stable and calculable balance of power. The United States 
will push to enhance the United Nations Conference on Disar
mament in Genebai’recognfzing khatla‘trns dontrol often 
averts arms rades in cesdn cafegories. The United States also 
will push, through efforts in the United Nations, greater trans
parency, Tksponsibifity, and restraint, in the m a s  of conven
tional arms’sales. I ’ I , : ! ‘ , i ,  i l l  

support the National Security Strategy-not as a strategy unto , 
itself. Peace operations range from peacekeeping to peace 
enforcement. ~ Usder this @ategy,!the Vnited,States will con

efore committing to a,Reaceap9r- <{ 

I I I 

e What is the availability of necessary 
resources? 

.What is the operation’s endpoint or crite
ria for completion? 

M21d. at 13. 

303ld. at 14. 

3WId. at 15. 

~5 Id. 

Command and Contrbl. The ~1994$trategjl recognizes that 
the President will never relinquish constitutional command 
authority over United4tates ‘force‘s. IThere may: howe’vei, .be 

n 

times when it is in United States interests to place United 

States troops under!the ope 

United Nationsor allied co 


I ’ 


I 

Strong Intelligence Capabilitiesoo3, I (J 

The Cold War’s end broadened, rather thanmanowed, the 
definition of national security. Consequently, United States 
information gathering’dystems continue to monitor’(ahd give 
timely warning) of strategic threats such as ”missile 1Bhnches E 

and deployments of weapons of mass destruction, but now 
also focus on economic intelligence.) This will enhance Unit
ed States trade negotiations and protect United States compa
nies from foreign intelligence services ‘Bnd bnfair trading
phctices‘.:]Ofher intelligencemissions[hd goals include: “ 

t I I .more timely intelli 
users such as the milit 

-I !, I *  .early warhing of potentiaI‘’&ises-to I 
ensure that the United States h a y  employ i j  , I  

I 

areas of drug interdiction, illegal technolo-
Igies, and couhterterrorism. ” 1 - 1 

Increasing eompetit 
inated air, arable land, fisheries, food sourced,’and ‘water
once considered “free” goods-is already a very real risk to 
regional stability around the weird. - Rapid and unsustainable 
population growth further exacerbates this complicated prob
lem. Therefore,lpresenf;decisions e 
continue to recdive setidus attention 

onal security consequenc 
“ L i .  

. _. 
Promoting Prosperity at Home305 

I L‘ 
Expanding on the 1993 National Security Strategy that 

“[n]ational prosperity and national security are mutually-sup: 

I , ’ +  
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porrive goals,” the 1994 version includes a domestic eiorlomic 
blueprint that departs from some of the goals stated in the 
1993 Strategy. For example, the 1993 Strategy included the 
following economic goals:3& 

strengthening economic competitiveness 
through sound monetary and fiscal policies; 

* improving *e infrastructure and,yduca- . i ,  
, ,

tional system; 
1 1 1 

ensuring pnited State 
technologies; 

. (  

that free trade is bett 

the federal deficit; 

having economic growth 
low inflation and stable prices, 

” ’ greater national savings; 

promoting increased investment-espe
cially in research and development; 

reducing the burden of taxation, regula
tion, and litigation; . 

raising educational performance and 
implementing reforms to enhance parental 
control and choice; and 

greater efficiency in the use of energy. 

1924 Strategy has similar themes, but deletes opposing 
losophies of “enhancing parental control and 
ucation and “reducing the burden” in pation. A 

synopsis of the 1994 economic plan is as follows; 

Enhancing American Competitiveness3m 

The following subgoals will help increase United States 
international economic competitiveness: 

6 assisting in defense 
> 

structuring defense 
ment toward du 

Partnership with BLisiness and Labor% . 
I r 

Stating that the “private sector is *theengirie of economic 
growth, the strategy views government’s role as a business 
advocate that seeks to help boost Amedcah exports by reform
ing the export licensing system and “leveling the playing field 
in international markets.” Licensing reform, it is hoped, will 
remove vestigial Cold War barriers that inhibit trade, but at 
the same time will prevent proliferation of weapons of mass 
destruction. 

‘ I 

r ccess to Foreign Markets309 1 

To compete abroad; United States firms should have access 
to foreign markets In the same manner that foreign industries 
have access to our markets. Steps taken to gain access to for
eign markets include the following: 

The North American Free Trade Agree
ment (NAFTA). Signed in December 1993, 

I 	 NAlTA will, says the strategy, “create more 
than 200,000 American jobs . a .  . and . . . 
increases Mexico’s capacity to cooperate 
with [the United States in such issues as] the 
environment, narcotics trafficking, and ille
gal immigration.”3”J 

‘ t  2 . 

Asia Pacific Economic Cooperation 
(APEC). The Pacific Rim “presents vast J~’ 
opportunities>forAmerican Enterprise.”3l* 
In November 1993, the President attended 

.the .first ever,summit ofithe APEC. United 
States initiatives would “open new opportu
nities for economic cooperation-and permit 
U.S. companies to become involved in sub
stantial infrastructure planning and con
struction. .. .”312 

N T h e  White House, Nationat Security Srrategy ofThe United Slates IO (1993). This document. il product of former President Bush’s ndministmtion. is available 
for purchase through the United States Government Printing Oftice., Superintendentof Documents. Mail Stop: SSOP. Washington. D.C.20402-9328. , 1 

Nn 1994 Strategy, supra note 282. ill IS. 

Id. 

mid. at 16. 
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Uruguay Round of General Agreement on 
Trade and Tariffs (GATT). Purported as the 
“most comprehensive trade!agreement in 
history,”313 highlights include continued 
cuts in tariff rates throughout the world and 
application of international trade rules to 
services and intellectual property, 

Framework Agree
ment. -In .July 1993, PresidentLClintonand 
Japanese Prime Minister Miyazaw 

2 . , i r o r i a  .to,aUnitedVStates-Japan Framew 
tqi, ;Economic Partnership for the pur 

,L ’  correcting ,$radainequities between the two 
l i ’ ; l t  1 .  countries. Japan has yet to fulfill keykcom

itments made at that time. 

The 1994 Strategy, as did 1993’s, recognized the impor
tance of the G-7 macroeconomic coordination: ‘The 1994 
Strategy specifically calls for continued work through the G-7 
‘:heads of state” to seek growth+xienfed policies that “ 
plement” United States deficit reduction efforts. 

I, 1 L < ;*JZ l “ i  I ‘ 

The need,for .canservetioh land development of alternative 
energy sourcesicontinues. I Forty”perCentrof United States 
energy comes from oil. ty-five percent of United States oil 
is imported, with a large share coming from the Persian Gulf 
area. “Conseryation measures notwithstanding. the United 
States has a vital’interestin unrestricted access 10 this critical 
resource.”316 , * I

I LY, Ll : , I / .  < 

“ 
I 

tainable Development Abroad317 
I ’ \  1’1 # I 

of ensuring a long-term domestic 
economic igrbwth 4s environmentally based decision making. 
“Companies that invest in energy efficiency, clean manufac
turing, and environniental services today will create the high 

quality, high wage jobs of tomorrow.”318 On the international 
level, the administration foreign assistance program is $en
tered hound four growth lsustaining elements: ;Tbroad-based 
economic growth, the environment, population and health; 

[’I I. 

ing ~emocia&19 f 

America’s‘‘$‘trategic’tnrerests’fprbsaerity at ’ and the 
check of global threats) are served by enlarging mmuni
ty of democratic an ket nations. The good news, 
according to’& str 
global shift toward democra 
United States strategy of enlarging this trend “is not a democ
racy cru is a pragmatic corpmitment to see,freedom 
take hol that will help U.S. most.”320 Target areas 
include states that have United tes strategic jmpact such 
“as those with large econornie itical locations, nuclear 
weapons, or the potential to generate refugq flows into our 
own nation . . . or allies.”3*l Understandably,’Russia i s  con
sidered a key state in  p i s  approach. Substrategies for promo
tion of democracy include: I > 

continuing to adhere to and promote 
human rights; 

giving emerging d 
efits of free market economies; and 

including nongovern 
as allies toward the go 
cratic forms of government. 

, I I 

Integrated Regional Approaches322 

I ...:Europe and Eurasia 

United States’goal: inte 
kththe United ktak to 
ity. As the’dbnffict in he  
Cold War is over: suiwar i 

,-
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Four subguals for United States policy on the former 
Yugoslavia are as follows: 111 ' ' 

P * pieventing the spread of war; , , I ) " $  

stemming the flow of refu i.; 
I ) - f  i * .  , 

preventing the Slaughter of innocents; and 
. " ~~ 

' helping to confirm'NATO's central role in 
' post-Cold War Europe.' 

1 

East Asia and the Pacific324 

United States goals are as follows: 

' I  combating the proliferatidn of weapons of I 

' mass'destruction (Korea in particular); 
I I 

capping, reducing, and ultimately elimi-
Pakistan's' and Ind 

- '  
' missile capabilities; 

, r  

g new arrangements to meet the 
ats in the pacific; and 

supporting the wave of 
sweeping the 'region (Chi 

United States goals are as follows: 
I 0 ' I , . ?  p- 1 . i

resolving border tensions- I 

I 

tant pressure for arms proliferation; 
I 1 . 9 " .  

integratingprornotion 
ties, and sustainable dev 

reversing the military coup in Haiti and 
restoring democracy (accomplished); and 

adhering to the Cuban Democracy Act (i 
United States policy of peaceful establish
ment of democracy in Cuba). 

The Middle East, Southwest, and South Asia326 

! I  I 

' "  " 

s goals are as follows: 

* assuring the security of Israel and Arab I 

w of oil at reasonable 

I 

, peighboring states; and 

ntaining Iraq and Iran. 1 , 

r I I 

em&ging democracies through sustainable 
edonomic development and conflict, resolu-' 

I tion such as negotiati 
peacekeeping; 

focusing on rooc causes of conflicts and II 

, e disasters before they erupt; and 

peace: 
g and expanding use of nongovern
vernment cooperation. 

I . 

, : L E ?  

The following notes advise legal assistance attorneys of 
current'devdopments in the law and in legal assistance pro
grm-policies. You may adapt them for use as locally pub
lished preventive daw articles to alert soldiers and their 
families about legal probltms and changes in the law. We 
welcome notes for inclusion in  this portion; send submissions 
to The Judge Advocate General's School, ATTN: JAGS-
ADA-LA, Charlottesville, VA 22903-I781. 

7 , I , ' I  a . ., ' 

I '  I j  Family Law Notes ' 

Property Accumhlations During Separation ' 

Parties to separation agreements drafted in military legal
/ I 

assistance offices frequently are preoccupied with the legal 
, '  ,.:I . I _  

, I  
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-- 

impact of an agreement on their social actiCities.:..SpeCifically, 
many clients want to know if postseparation agreement sexual 
activity is considered aduItery.328 A recent Illinois case, In re 
Morris, illustrates that parties also should consider the impact 
of separation on the accumulation of pr0perty.3~9 

I L  . i 1 : ,; ’ ‘ 1  

d a divorce case filed b 
been separated from his wife for twenty-four years. Pnor to 

k;l mairied fbr two years. 
wife shouId receive in the 


ent 2.9 million dol

lar lottery jackpot. Finding for t and, the’trial court 

concluded that although the lottery winnings ,were, marital 


1 )property, they were not divisible’because ‘they were not the 
result ofa “shared enterprise.”330 

The appellate court reversed, holding 
trial court to award the wife any share o 
effectively~acknowle~ged
the existence of 51-pmmon law 
divorce. While the trialrccturt pight have concluded a less 
than equal shwe was appmpfiate, the appellate court,held that 
h e  parties’ extended matriage must be taken into considera
tion as a matter of law and public policy.3j1 1 

Most legal assistance pracdtibners late aware rhat*soldiers 
and their spouses frequently separate To$’&asons other than 
deployments and unaccompanied tours. Some separate after 

I 1

executing a ion agreement, ‘somedo ‘not. Many 

of those w 

divorce action, Particular1 

remarriage, separation a J 
ensure that military bene 

What seems reasonable at first. can become inherently unat

tractive, however, if the prospe f sharing postseparation 

property accumulationik conside 


I ’  . , \ ’ [ ! S i \  !!I 1 
ugh not every soldier who separates from theirispouse 

will win the lottery, many eventually will qualify for ,retireT 
ment,pay, which states can divide as ,marital propgty;I 
Acwrdingly. legal assistance practitioners should consider,.as 1 

an impdrtant factor, the potential for sharing retired pay equal
6 “ J  I ‘ ( 1 3  

4 , I  j (I.&. 

ly-with a spouse ,who, has been separated frQm a soldier. 
Major Block. I ,I.+r ; , I ! ? .  

Smoking and ChilWustody Determinations F 

Without ruling that smokingalone can fonn a basis for not 
awarding custody to a parent, a recent New Jersey court ruled 
that smoking i s  a factor that may be considered in making a 
custody award.332 In Unger Y. Unger, the court was asked to 
reconsider,g custody order based,on the impact of “environ
mental tobacco smoke” (ETS)on children in the custody of 
their mother, a long-term smoker. Finding that ETS affects 
the safety and health of the children, the court determined that 
i t  was an appropriate factor to consider in making a custody 
detemination.333 I t i ‘ !  

While the court did not 
of the mother, it ‘did order h 
car or house while the child 
before the children arc pres 
need to sensitize their clien 
based on more than simp 
provider. Instead, consideration of a full range of factors, 
including smoking, cus on deteqining what is  in the 
best interests of the 
Block. 

-

involuntary allotments to satisfy creditor 

mentions. A future 

JzsFor those who have not encountered this +sue. no legal action short of divorce i 

subsequent to execution of h sepiation agreement may affect the ngreernent under a reconciliation clause. 


332Ungerv. Unger, 20 Fun. Law. Rep. (BNA)(N.J.Sup. Ct. 1994). . 


330 Id. ‘ 1 ‘ 

3uDEP’TOF DEFENSE, 1344.9.INDEBTEDNESS OF MILITARYDJREC~IVE PERSONNEL.para. F (27 Oct. 1994) [hereinafter DOD Dir. 1344.91. ‘ i l  
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defense for a soldier. These additional defenses, however, are 
included in the DOD Instruction.336 

The statute provides for two,defenses.337 The first defense 
is that the creditor,didpot comply with the statutory provi
sions of the Soldiers’ and Sailors’ Civil Relief Act (SSCRA) 
in obtaining the,underlyingjudgment.336 Additionally,?the 
statute provides a defense if “military eltigency” caused the 
service member’s absence from a court proceeding that pro
vided he.basis of the underlying judgment.339 Although the 
statute fails to define military exigency, the directive does.340 
These two defenses may provide the LAA with a considerable 
arsenal. , , 

The first defense requires full comp 
dural provisions of the SSCRA. Both the H A M  and its leg
islative history are silent as to the specific sections that the 
creditor must follow. Several possible sections of the 
SSCRA.focusing on court procedure, should be crucial to any 
court case. These include the provisions providing procedural 
protection from default judgment and the,SSCRA stay provi
sions.341 The,strongest defenses to involuntary allotments 
may lie in violations of the defaultjudgment provisions. 

Under 50 U.S.C.Ap ix 9 520(l), every plaintiff apply
fault judgment ,must file an SSCR4 affidavit.342 
t must state whether the defendant is a person in 
service.343 If the plaintiff is unable to find out 

whether the defendant is in the service, the plaintiff must file 
an affidavit stating this inabi1ity.w On receiving an affidavit 
stating the defendant is In the service, the trial judge must 
appoint an attorney to represent thk interests of the absent sob’ 
dier.345 Court decisions interpreting these provisions have 

with either of these pro
le, not void.346 Cons 

fully enforceable in’subsequent civil proceedings.347 

i Should a judgment that is voidable under the SSCRA be 
enforceable under the HARA? Neither the legislation,‘norits 
legislative history fully answers this question. 

When Senator Craig originally introduced the Gkishment 
Equalization Act in 1993,A did not contain any special provi
sions for military personnel. However, as noted by Senator 
Pryor during the HARA floor debate in July 1993, the Depart
ment of Defense expressed “deep concern, grave concern” 
that the legislation did not adequateIy address the “unique sit
uation” of military personneLJ48 Thus, we can argue that the 
regulations were to provide a greater degree of protection 
than the SSCRA. Senator Pryor stated, “[tlhis amendment 
[involuntary allotment], . ..jncarporates by reference the pro-8 

tections of the Soldiers and Sailors Relief Act of 1940. It goes 
a step further in  requiring that the Secretary’s regulations rec
ognize those differences of.military duties that may not be 

$ 3 

\ , \  
’%As originally published, D& DOD Directive i344.9 contained numerous defenses. See 59 Fed. Reg. 21713,21718 (1994) (defenses included. inter alia. tha  
the npplicntjon was erroneous, that the judgment has been satisfied, lhan legal impediment exists. such as bankruptc). that the creditor is in “off-limirs”statuS,~and ’ 

LAW.,NOV.1994. at 50 [all W D  Directives will be divided into YDinctives”+ includ“other” npprppriate defenses). Id. See olso, Legal Assistance Note. ARMY 
INST. 1344.12,JNDEB’SUINESS PROCEDURES 

: 
Iing broad policy guidance and "instructions"- including ‘huts-and-bolts” guidance). DEP’TOF DEFENSE, P~OCESSING 

FOR M~L~TARYPERSONNEL ( I 8  Nov. 1994). p m .  F.2.b.(3)(d).contnins these other defenses. with the exckption of the “off-limits”defense. As of 5 December 1994, 
Army guidance had nbt been published. It. however, is not likely to include any ndditional defenses. 

> # 

s37Hatch Act Reform Amendments !j 9.5 U.S.C.A. 8 5520a(k)(1)-(2) (West Supp. 1994). 

WCompare DOD Dir. 1344.9.supra note 335. end. 2, para. 4 with 5 U.S.C.5 5520a(k)(2)(B)(West Supp. 1994). i 8 

341See50 U.S.C.app. 0 52q1) (1988) (a plaintiff requesting n default judgment must file an affidavit with the court stating whether the defendant is in the service 
or not). Under 50 U.S.C. Appendix # 52q3). the COUR must appoint an attorney to represent the interests of an nbsent service person in the default judgment 
action. 50 U.S.C. 8 521 allows a service person to request a stay of proceedings if military service materially nffects the ability of the service pcrson to appearand 
defend his or her interests. 

3425 U.S.C. 4 520(1) (1988). The statute states fhiu an affidavit must be filed in ult judgment request, Anedotd evi&nce suggest; this 0 

is overlooked. In any regard, the law is clear that, although the SSCRA requires t in every a.,the omission bnly will effectjudgments against semi= 
persons. See Vision Services Plan of Pennsylvania v. Pennsylvania AFSCME Health and Welfare Fund. 474 A.2d 339 (Pa. Super. 1984) (failure to file affidavit 
not defective where defendant not a member of the protected SSCRA c h s ) .  

.( , 
3435U.S.C. !j 520(1) (1988). 

I c r r ’  

”‘See, e& Rentfrow v. Wilson,213 .A.U 295 (D.C. Ct. App. 1965) (Virginia defTltiJlidgmentb i d  in the District of Columbia even if voidable in Vir 
where defendant had not gought to set astde in Virginia). , I .  8 

.248 139 CONG. REC.S86% (dailyed.July 14,1993) (statement of Sen. Pryor). 
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covered by the 1940 act."349 However,,it islunclear lif the/ 
"rstep further" meant greater complianceI with, SSCRA,. or 
if<Covgressintended it to relate to,the':military exigenw", Ian

diers and Sailors Civil Rdief Act, it 
cern ,l!qtlvas not as c 

Under an interpre 
senqtors; the HARA could provide more procedural protecridn 
farcsgldiers than the SSCRA standipg alone, rCongtess i 
charged the Department of Defense with mating iinvaluntary J 

allotment reguletigw lrequiring complianCe-wjth the 6SCRPI:'4 
Interpreting the statute and the directive in,a,light rn6stIfavordr 
able to the soldier, the HARA might preclllde enforcemedt bf ' 

judgments that violate,the SSCRA. .;Arguably, a'soldier w h w  
fails lo appealin couft, .ifor,goodrehson,,or'noreason, cduld 1 

challenge initiation of the!invduntary allotment ;f the judg- 1 1  
ment creditor fails SCRA requirerrients.5 ( '  J 

. r ,  1;" , a , I * I ,',I 

-Practically speaking, this' ptotec'tive interprdtatidn of the 
H A M  creates a lower burden'fof the(so1dier. To stbQ the ' 
involuntary allotment, the soldier might only have to prove 
that the creditor failed to follow all the procedures of the 
SSCRA. While this only makes the 

ment remedy would have to go back to the court issuing the, 

349 id. 

3sSee id. at S8695. 

judgment and seek to have it riipenei3 andkomply with ihe' 
SSCRA. 

.Lga \  assistance attorney; %ust'k&p them5elv2s 
the interpretatlon and dmpldinentation'of thik F v f s  
Defendk -Finance and ACCoUntini'$dNke 6dd'the "indkkhal 
services.! Yidlations of the SSCRA ?nay'brove^tobe an effec.-" 
ti-& defense to bar tollection'i 

from coun procekddings because of exigencies of di&tI-y'ser-'. 
vide. As noted above, this may 'be a kvcr'I)ratectiori that the' 
HARA grants beyond the SSCRA. Although not immediately 
apparent, this provision may rein 

provisioriigeneral$'hold that'soldiei$'bill have the burhen of 
establishing twd dlements to qualif; for th'e'stay.353 First: sol
diek'itltkst prov;'?hat military s&rvi'cElprevents their appear-' i 

ance in court. Secondly, soldiers'mustkhow that thk inability" 
to appear-because of militiry kehsons-materiallf affects I' 

of Defense Directive 1344.9 furth-er defines absence to 
include: failure to physically attend, lack of an "appearance," 

ure to be represented by an qttorpey of, the pember:s 1 

osing, or failure to respond tmpleadings.3ss The HARA 8 ' :  

does not require a showing ba t  the military exigencfmateri- ,'; 

ally affected the ability of .the soldier to bppear in Aurt to bar 
the imposition of the involuntary allotment. This may considlr! 

p the burden of the service member seeki' .  , 

-


discretion in imposing fkPurdFnOf~p~(i"interpreting 0 521 of the SSCRA.@qpe v, Lightner. 319 U.S. 
the burden IS on the,servm.persontoestaqish,Ct-a,minimum.n military reason preventing his or her appear-, 
) (mud refused stay whe,F,spldiqrdefendnnt made no showingof militmy reason for absence other thnn mere 1 1  

bier plaintiff took emergency leave and emergency loan to appear in court), Lackey v, +key, 278 S,E2d 81 1 (Vn. 198l)(sailor at sea 0 1  

who sent affidavit from commandingofficer detailing length and location of deployment entitled to stay). 

354Courts have found that soldiers were not n necessary party to the proceeding, Bubac v. Boston,600So2d 951 (Miss. 1992) (soldier fa 

dispute between soldier's mother-cumently with custody-and soldier's ex-spouse). In other regards, courts have found that the action before the court was inhdr-' 

ently temporary and the service member's presence was not necessary based on the ability to reopen the judgment Inter. See Shelor v. Shelor, 383 S.E.2d 895 (Ga. 

1989) (temponry child support). > \  > L F  


355DOD Directive 1344.9, supra note 335,,encl..2.ppm I d  At firgAblusb,
it qqqppear  that a soldier who is repqsenled by a couwappointed attorney m y  be oble 
to q u e  that he or she did not apped. This result. while, perhaps, attractive to the soldier, nbuses the purpose of the statute. The SSCRA requires appointment o 
an attorney. 50 U.S.C.,app.$ 520(1). It qoes pot require ripwint, @,eey.satisfac~ory to the mldier. Department of Wcnse Instruction 1344.12.para
grabh F.2.a.(4)(e), states flie requirement of &p&ntation by an f the member's choosing. or compliance with the SSCRA. in the nltemative. Cons
quently. compliance by appointment of the "stranger" attorney is, arguably, satisfactory. 

1 I!' I 
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avoid the imposition of the allotment. Furthermore, the dim., 
the defines “military exigency” in broad terms. The definition 
includes a full range of situations from combat to 
deployment.356 

H this HARA defense assist soldiers who,wquest 
stay ough this provision may not benefit ‘soldiers 
directly, indirectly i t  my discourage creditors from iopposing 
soldierdebtor requesk for stays under the ‘SSCV. 
dier-debtor requests a stay,for valid mil; 
not, or cannot, show “material effect,” 
deny a request for ~tay.~57However, under 
sequent judgment may prove unenforcea 
creditor proceeding to judgment, over a requ 
on military exigency, may win a very h
unenforceable, victory. . ,  

Legal assistance attorneys must make their clients aware 
that these defenses do not affect the validity of the‘underlying 
judgment. A successful defense against the involuntary alldt
ment merely suspends the ability of the breditdr to pursue ohe 
statutory remedy. It does not invalidate efforts to Dursue the 

liens, where applicable. These defenses also do not affect the 
validity of the judgment under the SSCRA itself. Soldiers 
seeking to invalidate improperly rendered judgments must still 
seek relief from the appropriatecourt. i 

Beyond the HARA defenses, LAAs must not ignore 
valid means of protecting their clients’ interests., Creditors 

356DODDir. 1344.9. supra note 335. encl. 2. 

A military assignment or mission-es 

absence of a krnber of the Military Services from o 

a notice of application form involuntaryallotment. 

gency. or when the member is  deployed. 


Id. 

.frequently seek, among other remedies, to attach the bank 
accounts of debtors. Before or after requesting an involuntary 
allo>pent,acreditor may seek to attach funds deposited in the 
soldier’s bank account. A simple, legal, tactic is to open a 
new account and redirect pay into that account.358 

r d 

Congress designed the HARA to give creditors greater 
access to lthe pay of government employees.I However, the 
Act provides broad authority to ensure that soldiers and other 
service personnel areprotected from violations of the SSCRA. 
To pessimistic creditors, this authority presents the potential 
for ineffective implementation of the remedy Congress intend
ed-access to pay. For the service member, however, height
ened awareness among creditors and increased compliance 
with the SSCRA may be on the horizon. Major McGillin. 

NkESGR-Provided Training Materials” 
4 <  .;;[ r .  ! 7  I I , I  *. 

rneys should be aware *at the Nation-

Con;mittee ployer’Support of the Guard and ReserveI 

d two documents on the new veterans’ 
reemploymentlaw-the Uniformed Services Employment and 
Reemployment Rights Act 94:) For further infomation, 
refer to the Guard and Reie 
this issue. Captain Jones., 

nition for exigenciesof military dut 

ation, necessitates the 

ding or prevents the ~&,, -r  from being able to =pond to 


g periods of wm, national emr- 


S7FaiIure to obtain a stay often resulk in judgment against the soldier. See, e&. Palo v. Pdo. 299 N.W.2d577 (S.D.1980) (court denies stay for failure to show 
materid effect and renders judgment for spouse); Riley v. White, 563 So.2d 1039 (Ala. Civ. App. 1990) (soldier ignores court process. is reassigned to Genany; 
request for stay denied with paternity judgmnt rendered against soldier). 

35sSce. generulfy NATIONAL LAWCENIER,CONSUMER FAIRDEBTCOUcCnON 5 15.1-15.3 (2d ed. 1991) (right of creditor to seize funds my‘klimited by joint 
ownership.state laws on set-off, and due process considerations). 

, 
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li. 

of &eWidg notice of the ijinial‘of an Equal ‘%portunity com
plaikdhs kquired by 42 Uf:’S!C.8 20oOe-16(d& Court stat
ed’fhgt&h‘tutes of liml“t%ion in ac6b6s against thk &hted 

or many years, the Unite3 
(USARCS) has maintained that the two-year statutes of lirni; 
tationsf(SOL) in the Federal [Tort Claims ”Acti(FTCA),lland 
the Military Claims Act (MCA)? are jurisdictional and not 
subject to waiver.’ This represented the position of the Depart5 
ment of Justice (DOJ) and federal cm.uts.3 ,.Receritkase law 
has muddied these previously clear waters. 

Claimants made various inroads gverthe years into the 
FTCA SOL. In certain cases, the courts held that the SOL 
was tolled when &heclaimant lacks example offense {o be estahljshed by,the United States. The case was 
when the claimant was an infant and had no parents or 	 remanded for trial ,=,the disthct .court had held that neither 

side had been ableio establish when the.denial potice wgs 
mailed. In other words, it not incumbent on the,claimant 
to,estabhh ha timely filing, it was the gcwemntent’s burden ,to 
oiove an untimely filing. 1,’ Notices of FTCA.claim :denial 
must be sent by certified mail, return receipt requested.12, The 
actual date of mailing by the United States Postal Service 
(USPS)must be the date appb&ng on the denial notke. Area 

recollection.6 The “accrual clhims office$’denying claims should ‘institute prbcedurds to’ 
inquiry requiring thorough investigation, including question- document the date that the USPS received the denial letter. 
ing the claimant, the trea ysician, and other personnel Dating a denial notice and sending it to another Army office 
who cared for the claimant. courts often welcomed these ,@ansmjssionto the USPS .is not adequate. Additionally, 
arguments to avoid the h e before the file is 
larly in brain-damaged-at- cause FTCA files 

after the date of denial. 
In  Irwin v. ‘Veterans’Administration,s the United States 

Supreme Court announced that the doctrine of equitable Since Schmidt, the circuit courts have widely acknowledged 
tolling applied to a requirement to file suit within ninety days that equitable tolling applies to the FTCA. Equitable tolling 

t 

1 

128 U.S.C. 5 2401@) (1988). 
c ‘ 1 1  1. i 1 F ‘‘4 

210 U.S.C. 5 2733(b)(1)(1988). 

Wasias v. United States, 532 F.2d 1339 (10th Cir. 1976);Coton v. United States, 495 F.2d 635 (9th Cir. 1974). 

4Mann v. United States. 399 E2d 672 (9th Cir. 1968); conrm Zavala v. United Stares, 876 F.2d 780 (9th Cir. 1978). 

Wlifford v. United States. 738 F.2d 977 (9th Cir. 1984);Washington v. United States,769 F.2d 1436 (9th Cir. 1985). 

6!ke U m D  S T A ~  FEDERALARMY CLAIMSSERVICE, TORTCLAIMS ACT HANDBOOK15-16,app. F (Feb. 1984) [hereinafterFTCA HANDBOOK]. 

OF ARMY, CLAIMS.~DEP’T  PAMPW 27-162, LEGAL SERVICES: pan. 6-14 (15 Dec. 1989) [hereinafter DA PAM.27-1621. 

nlrwin v. Veterans Admin., I 1  1 S.  Ct. 453 (1990). 

9Schmidt v. United States, 901 F.2d 680 (8th Cir. 1990). 

loSchmidt v. United States, 11 1 S. Ct. 944 (1991). 

IISchmidt v. United States. 933 E2d 639 (9th Cir. 1991). 

IZDEP’TOF ARMY,REG.27-20, LEGALSERVICES: CLAIMS, PaPl.4. i(1) (26 Feb. 1990) [hereinafter AR 27. 01; 28 C.F.R. 14. 

,-



was applied.in an FTCA negligent eye-surgery-case.13 [%qui-' 
table tolling was denied, however, in several other FTCA 
cases: a brain-damaged-at-birh case whert?'the parents .knew' 
of the cause of injury in 1987 but did not'file until 1990;14a 
contamination-of-land-use case where the'chimagt tlkrote the 
Corps of Engineers (COE) in 1991 stating that land was cont
aminated before 1988;'s in a case where a second suit was 
filed after a first suit was dismissed without prejudice because 
of lack of due diligenceP and where the claimant did not rely 
on an Internal Revenue Service agent's misrepresentation con
cerning the-need to file a claim.17 Atthoigh they failed Ito 
apply equitabIe .tolling on the facts of the 'given cases, these 
courts acknowledge that it does appIy to the FTCA. Despite 
these decisions, the DOJ adheres to the positionhat the doc
trine does not apply to the F K A .  

Courts will not disregard the FICA's SOL on a wholesale 
basis based on equitable tolling ,However, a recent case will 
have more of a direct impact on the operation of Army claims 
offices: The Sixth Circuit applied equitable tolling CnGJanzer 1 

v. United States Department of Veteran's 'Aflairs \8  where a J 


veteran hospitalized for a hip problem was involved in a series 

of serious mishaps that greatly increased his previously fiestab

lished Department 'of Veterans Affairs (DVA) disabilhy. ' 

While still a patient, he told a Disabled' American Veterankl 

(DAV) officer located in the DVA hospital that he wanted to 

file a negligence claim. He was given a form to compl 

increased benefits under 38 U.S.C. $ 1151 and not a Standard 

FO& (SF) 95. A pote representative is not 

employee, but a representative of a private 

nished space in a DVA hospital. Although a DvA hanual 

(VAGCManual M-02-1,s 

office of District Counsel 

ciuses significant injuryf 

followed. However, the court faile 

representative was not a United St 

DVA had a separate claims process. 


-

r f 

l3Diltz v. United States, 771 E Supp. 94 ID. Del. 1991):, 

"McKewin v. United States, Civ. 

'SMuth v. United States. 604F. Supp. 838 

l6Justice v. llnited States. 6 E3d 1474 ( I l th  Cir. 1993). 

17Rrst A l a h  Bank v. United States,961 E2d 1226 ( I l t h  Cir. 1993). 

'830 E3d 697 (6th Cir. 1994). t , I 

19Funher DVA procedures relative io filing are found at 38 C.F.R. 14.604. 

BFTCA HANDBOOK..wpm note 6. at 8; AR 27-20. supra note 12, para. I-9a(2). 

*I AR 27-20, supra note 12. pya .  2-3. 
122DA PAM.27-162. supra note 7, piua. 5-15. 

What practical effect does the doctrine of equitable tolling 
have on the every day bperatioh of an Army claims office? 
Established claims pdlicy has been t6place claimants on writ
ten notice of the defects in claims. This procedure is based on 1 
case law.zo%InSchmidt,the Court placed this duty o n  the Unit
ed States. However, this pohy  cohbems'only actions after a 
claim has been filed. I t  is nedessary to initiat; action to 
inform potentid claimants bf their right to h e  much earller. 
Unit inJestigators of accidents are h u i r e d  to interview 'all 
persons, including potential claiman& involved with an acci
dent. These investigators should be taught and encodraged to 
inform injured parties on the correct method of filing a :  
claim.21 regardless of whether the investigation is for a report 
of survey, collateral safety, or disciplinary investigation. The 
practice of avoiding interviews of potential claimants to possi
bly preclude the filing of the claim serves little purpose and i s  
contrary to claims policies and pmcedures.22 All Amy ahd 
Department of Defense agencies within the geographic area of 
the office's fesponsibility should know the location of an 
Army claims office and claims procedures. The most com
mon problem with the SOL arises in  medical malpractlke 
cases. Designated representatives of Army medical treatment 
facilities (MTF) are required to inform a patient of an adverse 
event.a A claimsljudge advocate (CIA) must be informed of 
adverse Occurrences in an MTF. The medical officer involved 
should be instructed to inform the CJA if the patient requests ai  
remedy Or redress far the injury or death. The U A  or attor
ney should be present at the briefing to the patient regarding 
patient options. These medical briefings should be noted in a 
written record (e.g., the patient:s record).24 

. t I 
I ,  

umber of past claiys, the USARCS has been con
fronted with allegations that soldiers have been informed that 

be filed because of the incident to service or 
.25 Informing claimants and their reprqsenta
res doctrine, partic ly ,before the expenditure 

to obtain large quantities of reco is good practice, howev
er, soldiers should be given SFs 95 and told bow to file 

. I !  , I 

OF ARMY, SERVICES:QumASSURANCEREG. 40-68.MEDICAL ADMINISTRATION,para 3-5b(2) (20 Dec. 1989). 

"DA PAM.27-162. supra note 7. p m .  6-8. 

, aZFeres v. United States, 340 U.S.135 (1950). 
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claims. Potential ,c$aiq,files ,should initiated and written 
records should' be made,of these transactions,, Such allega-' 
tions are not limited tooases in which soldiers pre the injured 
party, but extend to cases in which ,the soldiers: W @ e n  or I 

swuses are the injured party. Jn these cases, the Fer@ doc: 
trinq, does got bar the .@aims. For example,,jfia .child i s  
injuqd @ring delivery, the child, the mother, gnd father may 
clajm deqpite the doctrine. The only limitation,is 'that the mil- : 

itary,spouse,pay oqly file a derivative claim26 T h i s  transac-j 
tion also should be~wcorded,,I+.gal assistance offices alsome, 
the target of such allegations land should be (alerted to the 

of thq right to file a tort claim before denial of a personnel. 
claim, This is -a widely disregard4 regulatory .requirement.27, 
It ,usually applies when the personnel ,claim is being disap 
proved on &e grounds that there was n~ unusual ,qccurrence' 
and the claimant is alleging negligence on the part of the Unit
edstates. Failure to soradvise a claimant when there i s  a reg-' 
uIatQry,requirement to do so; falls within thwircumstances 
justifying the application oftequitabletolling. 

I' i " , O h  I ' . 8 

Doep!tfie doctrine of equitable tolling 'apply td the MCA? 
Because,& USARCS's policy ha$ been to interpretf i e  MCAJ 
inlight of WCP, decisions: there is no reasdn wt to apply the' 
doctrine. Because the National Guard Claims Act3 is a car
bon bopy of the,MCA;'the doctrine 'applies equalI'yr!<Thet 

Army Maritimi Claims Settlement #,Actpresents aldiffereht'8 
problem. Because of -he ldifficulty in,determinhfg whether A" 

The'onset 6f  the dpplicability of equitable tolling td tort' ' 
claims should not be viewed as a surprising development, but 
as an effort by the courts to avoid the effects of a rigorous 
SOL. In most jurisdictions, under state law, a child can bring 
suit until the age of majority. Moreover, the courts view 
administrative filing requirements as obstacles to the realiza
tion of justice to injured parties. The best way to counter this 
trend i s  to use aggressive measures to inform injured persons 

of their rights-to be forthright and fair. Accordingly, UAs 
must'be irlfonned in both law and procedures. If an issue aris
es in.+whicheyen,the least uncertainty 'exists, the CIA should 
discuss [hepatter with the area action officer at the USARCS. 

t Claims Division. 

I 


Regulation (AR)?2742O,wparagraph 11-14a. and Department 
of the Army Pdrhphlet 27-162,3* paragraph 2-18. In accor
dance withrAR.27-20, paragraph 1-9f, this guidance is binding 
on all Army claims personnel. 

:Army Regulation 27-20 provides that the fee for,estimates 
of:repair or replacement "necessary to substantiate amounts I 

claimed for ,damaged {or destroyed) property may be consid
ered,q,pruvided the action of the claimant in contracting for the 
estimates appears reasonable ,under the circumstances or was 
specifically directed by the approval or settlement authori
ty,':3?Jherefore, as.a routine matter, ,field claims offices'pay 
for these costs. However, field claims offices have not paid 

ese$qsts yhen it has been determined that the item was 
not damaged,lor destroyed incident to service (e.g., not caused ; 
in phipment Dfhousehold goods). 

II 1 
air or replacement even if the, 
question ultimately are not com
es' seod claimants to obtain esti

obtains an estimate of repair and the repairman states that the - 

damage is not shipment related. The claimant should not bear 
the loss of the fee paid to the tstimator. 3 

,>' , ' J  

nt of the estimate fee will be 
the facts of each claim. If a field claims office determihesthat ' 
the claimant knew that the damage claimed was not caused 

26See Irwin v. United States, 845 F.2d 126 (6th Cir. 1988); Atkinson v. United States, 825 F.2d 202 (9th Cir. 1987). cert. denied. 108 S. Ct. 1288 (1988): v-I; , '  I ( h - ' 

27AR 27-20. supra note 12, p m .  2-lld(l) .  i i  1 i I . b P I 1 ' ' 7  I 

2832  U.S.C.715 (1988). ( 7 1 5 .  I / I ; '  ' " P  I 1 

29AR 27-20, supra note 12, para. 2-1 lb(5). I C . 
,,. I r;- ' 

WRazieno v. United States, 999 F.2d 1539 (1 Ith Cir. 1993). , I I ,q .t- L. ' % . ?  I 

''See AR 27-20. supra note 12. 1 1  I 'I I 

'2See DA PAM.27-162. supra note 7. / I  ! 

33AR 27-20. supra note 12, para. 11-14. < _ L , ;  \ t t I  I -
I 

r 
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incident to service, (e.g., evidence indicates that the claimant 
knew that the claimed damage to an item existed prior to ship

m 	ment of the household goods) or the item is-of the kind that 
compensation is never awarded (e.g., radar detectors) then i t  
may not G appropriate to pay the estimate cost. 

Field claims office 
ne1 claims filed on 1 January 1995, an 
Colonel Kennedy. ' 

I 

Forwarding Persounel~'Clair~&Files to the USARCS 
i ! 

On 13 December 1993, h e  USARCS sent a message to all 
II. ' E "

claims offices providing guidance on when to mad personnel 
claims files to USARCS. This message was generated 
because the USARCS had received numerous files that could 
not be worked because automated claims data had not been 
received at the USARCS from field claims offzes prior to the 

4

actual claims. 

claims service by&lose of business of the 
first wbrkday of tach month. This will 
allow the USARCS to ieceive and upload 
the data earlier each month. < 

I e n :  ' 

er the'"FF' code the 
day after you settle''& cltiim or iiomplete 
local recovery action. Then hofd'the file 
forty-five days &fore you forward it to the 
USARCS for retirement (e.g., "PF' code id 
entered on 15 December 1994; ' I F F '  code is 
entered on 16 December 1994; file is actual

' ly mailed on30 January 1995). If you en 
the "FF'! code on the kame day that you set
tle the claim, the two options may be 

, .  ""ieverSed'during uploid 'into the USARCS 
database. The database cannot distinguish 
multiple entries on the same date. 

c., Files forwarded for centralized recovery. 
, * h' 'I Enter the':W' or 7%" codes the day after 

you settle the claim. Then hold the file for 

Field claims offices responded quickly to this guidance and thirty days before you forward i t  to 

the backlog of unworkable claims began to disappear. To USARCS for recovery, (e.g., "PF' code is 

reinforce this message, the guidance contained therein is entered on 15 December 1994; "FR"code is 

reprinted here. Continuing to comply with these forwarding entered on 16 December 1994; file is actual
ly mailed on 16 January 1995).requirements is imP+'. c .  . . I  

I 1. Claims offices are routinely requ id  to 
~ a r dclaims files to the USARCS for 'retirement 
and/or centralized re ry. The design of t 

I automated claims sys ill allow only data t 
ed if the dkk containing 

the USARCS before the claim 
USARCS receives the file and enters a mail room 
date, information from the field office is "locked 
out," prohibiting datarent;>;from the field bnce the 
USARCS has the claim h e .  

2. 	 The USARCS'uses'the information contained 
in the database to provide statistics to a number of 
agencies, including the GAO and the MTMC. 
There are plans to use this dak'as part of the pro
gram used to score carriers and eventually 
improve the quality of service to soldiers. There
fore; ensuring timely and accurate data input into 
dhe USARCS system is critical. For example, an 
incorrect SCAC, code entry may cause the 
USARCS to provide misinformation about a carri
er, or to offset the wrong carrier.'Failure to prop 
erly record recovery deposits on the automated 
program may distort camer recovery performance 
analysis. 

3. Field claims offices will continue following the 
guidance printed,below: 

' /  

., a. After the,Flose of the ponth, .transmit 
data to fhe USARCS or your ,command 

.d. Files4forwarded to the MSC for privately I 

owned vehicle (POV) recovery. There is no 
need to bold these files afkr entering the ? 
'Vicode. Thesqclaims are not received 
at the USARCS until after recovery is com
pleted by the MSC (typically, three to six 
months). Therefore, they do not cause the 
problems mentioned above. The POV files 
that involve'the new single contractor POV 
pilot program should be treated like files 
held for retirement (see paragraph 3b, 
above). 

e. Return of files from the CS.' The 
.,!,..,onlyreason,thata file should be returned to I 

ga,field.claims office is for reconsideration 
action. Please inform claimants that, 
although they have up to one year to request 
reconsideration, it  is necessary to inform 

i 	 y m r  office as early as possible that they 
intend to do so, so that the file can be 

'\retained. ADonot forward those files onl 
which you know you will receive a request 
for reconsideration until you have received 
and acted on the reconsideration. However, 
do not unnecessarily retain files unless it is 
clear that a claimant wishes reconsideration. 
Toomany files b&g held will clog the field 

i t  claims office and delay camer recovery. 

f. Files forwal'ded for reconsideration. 
Holdihg thesb files after you enter the "TA" 
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code i s  not necessary. However, it is neces
sary ,to encloSe ,B copy ,of,the. ,transfer 
diskette in every file forwarded for payment 
or reconsideration ,action (‘:TA’;b, This 
enables the file to be uploaded immediately 
into the systqm.and reduces the ;possibility 
that duplicate files c?r)ecprswill be entered 

each office. This report either ,states ‘There were 
no errors’’ or i t  lists the errors bjxlaim number 
and specifies the errpr .field. “Errors” are records 

Ithat contain incorrect or inconsistent data, SO that 
they could not be uploaded into rhc system. If ,the r 

report your office receives contains errors, remov
ipg those claims files from your suspense, making , 

into .Jhe ,USARCS’sl,database, I ,Sending , *thecorrections in your database, and forwarding. ;	, 1 
‘ ‘ 

disks with files forwqrded fvrwover;X the corrected disks to the USARCS is vital. Make 
is not ,neces- new paper screens for the claims files, and holdr retirement (‘;y) 

those files an pdditional thirty days before you 
retire them. This will allow the corrected data to , 

4. 	Each ponth, after the data lis uploaded into the E be uploaded be imfile is received at the 7 

main database, the USARCS sends a report to USARCS. Lieutenant Colonel Kennedy. 

* ’ DA Standards of Conduct Ofice 
[ I 

Informid Opinion No. DAJA ‘ (30 Nov. 1994) 
I E  ‘ r C ‘  3 6 

Army Regulation 27-1I 1 

Army Regulation 27-3 . 
(LegalAssistance: Fees and Referrals)

( 1  6 I \  k 

Army !uwyef.s,‘includingresefiists,‘may not persohally 
benefitfrom same cases in which theyfirst became 

. , ihvolved in Legal tissittance capaciry. 5 
! “ , ~ ~ ! ( ‘ h * , ,  (1,; 

I * A m yRule 1.I 1  

, f  ’ t j , I l  t . 

not represent private clientsin 
connection with same matters in which the lawyers 

red personally and su 
ofleers or employees, 

I ,. ‘ $ 1  ,. 1 .  I 

us. 
ing Door Prohibitipns 

!:. 1 ArrnyRule.I.11. 5 ~ 3 I 

(Succ,?ssiveGovernment and Private Employment) 

unreasonably inte#ere with the ability of fonner 
active or reserve^ A m y  lawyers to eam a livelihood, F 

der recruiting efiorts to attract new lawyers. 

S ” 

, Anny Regulation 27.3 ! 1  
e: Fees aqd Referrals) 

I I , 

Department of Defense (000)personnelfrom tepresenting 
for afee theirformer clients in any general matter I 

arisingfrom a legal assistance relationship;andfrom 
otherwise using their oflcial positions 

l d e n t sfor their priva 
i 

Army Rule 9.1 
(Interpretation) 

I 1 .  
1 7 * ’  1 ’  h 

A m y  lawyers are encouragedtd seek interpretations of 
Army rulesfrom their legal supervisory chain; to 

request ‘af.tm1opinionMm thdDe&tment of the 
Army (DA) Professional Respokibbility Council, 
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lawyers must submit a complete description of the 
factrcaL situation, a discussion of the relevant law, 

and the lawyer’s opinion as to the correct 
interpretation through their LegaL supervisory chain. 

L f I I 

Colonel*Esquire,an Army Reserve judge advocate, tele
phoned the DA Standards of Conduct Office (SOCO) wanting 
to represent a former officer elimination client, Mr. A, for a 
fee in  his private capacity. He then wrote and requested an 
opinion. stating that he wanted to assist in upgrading or setting 
aside Mr. A’s other than honorable (OTH) discharge. Mr. A’s 
OTH discharge from the Army Reserve was based on a civil 
conviction which had been set aside with the assistance of 
other private counsel. Mr. A would be seeking relief from the 
Army Board for Correction of Military Records (ABCMR). 

I ’ 

Colonel Esquire’s representation as a United States Army 
Reserve judge advocate in an administrative discharge pro
ceeding was in 1983, and Mr.A did not seek his representa
tion as a private attorney until 1993. ColoneliEsquire’s letter 
and Mr. A’s statement related that between the two of them 
there was no solicitation, no other representation over ten 
years, and virtually no cohtact until 1993. Mr. A wrote, “I 
have dealt with many lawyers i n  my life, but,Colonel 
Esquire’s extraordinary legal efforts on my behalf a decade 
ago still impress me.”’ 

Four distinct sets of standards goirern Colonel Esquire’s 
proposed representation of MrjA: 

. 1 ’ 

* I 1 1 

bes.3-e 
: I *-I . I 

c. Professional responsibility under the 
Arm 

I 

d. Obtaining new business through .one’s 
official position as restricted by three specif
ic Army regulations! I 

Federal Crimihl Sta 

This proposed representation raises issues under the federal 
conflict of interest or “revolving door“ statutes found at 18 
U.S.C. 55 202 to 208.5 Under 18,U.S.C 8 202(a), a Reserve 
officer of the armed forces (or officer of the National Guard of 
the United Staies) i s  classified as a special government 
employee while on active duty (AD) solely for training or 
while serving involuntarilyP Federal policy is not to unduly 
restrict Reservists’ civilian employment opportunities: 

, 

A special Government employee is in gener
a1 subject only to the following major prohi
bitions: 

1. (a) He may not, except in the discharge 
official duties, represent anyone else 

, I ) .  

I Colonel Esquire‘fdled to state w r he served as a Reserve officer for no more than 60 days during the p& 365 
that as an M A  offbeet. he did not. Exceeding 60 days changes ‘d keservist’s status under 18 U.S,C. 0 202(a) from 
the United States.” Sea infra note 6 and accompanying text. , 

, a  I* , 

Nor did Colo first saw Mr.A to advise about his civilian criminal matter (a legal as o represent him in the dis
charge board (a defense legal assistance regulation regulates follow-on representation of legal assistance clients. See infra note 28 and
accompanying text. , >  

18 U.S.C. $0 202-208 (1988). 

’DEP’TOF DEFENSE, REG. 5500.7-R. JOINT ETHICSREGULATION (30 Aug. 1993) (authorized by DE 
JER]. 

. I 

JUDGE ADV&ATELEGAL SERVICE‘DEP’T OF ARMY. REG. 27:l. AL SERVICES: (15 Sept. 1989) [hereinafter AR 27-11; DEP’TOF ARMY,REG. 27-3. LEGALSER-
VICES: THE ARMY (30 Sept. 1993) [hereinafter AR 27-31; DEP’T REG.210-7, INSTALLATIONS: COMMERCIALLEGAL WE P R ~ R A M  OF ARMY, SOuCrrAnoN 
ON ARMY~lNSTAUAlloNS(22Apr. 1986) [hereinafter AR 210-71. 

’’See Renerdy 18 U.S.C. 86 202-208 (1988). 
‘ ,  

6A Reserve officer whose duty status is i;active assifid as a speda~governme6L pyx: rother than the mor;: restrictive “officer”cate
gory. Serving more than 60 days in the past 365 days t from the special government ehployee category of 18 U.S.C.8 2M(a). Reservists who 
annually perform 48 drills and 14 days of activk duty 4!3drills counted ps “days.” ‘Anybrherinterpretationwould mean hatno Reservist who 
attended drills as ordered could be called a ~peclalgovernment cmpl0yee-a consequence unintended bx Congress. See generally 5 U.S.C. 5 2105(d) (Reservists 
not on active duty or who are on active duty for training we nOt d e e y d  employees under Tit1 hich title regulates conduct of government employees); I O  
U.S.C.6 973 (Duties: officers on active duty; performance of civil functions restricted). * . 

I 

Section 973 provides: 1 I ’ 
j ! 

t 

(a) No officer of an m e d  force on a c h e  duty may ilcc mployment if that employment requires him’to be separated from his organization.
branch, or unit, or interferes with the performance of his military duties. 

,... 1 .  1 1 

I 

I) This subsection applies 1 

. . . .  
(C) IO a reserve officerof an armed force serving on active duty under a call or order to active duty for a period in excess of 180 days. i r  
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before a courtqr,Q,overnmen[ 9gqncy;inra w Which he has participated personally and 
matter in which the United States is a party :I \hubstantially in the course of his Gobern-
or has an interestand in vbich he has.@a.ny ment duties. .And second, it bari him from cr 

time participated personally and substantial- r l  ,such activitiesin relation to auiatter involv- . 
ly for the Government (18 U.S.C.§§ 203 ing a specific party or parties, even though 

.and 205). 1 1  . Y  t:( 1 7  .rJ 

, ' J  I 
(b) He may not, except in 

whe has not participated in thematter person- 'o' ) 
idIy and substantially, if it i s  pending In  h i s  1 JJ ' \ )  

departmentior agency and he has 'serlred lllr r . 1  

,his official duties,xepresent,anyone else in 8 $herein more than 60 days in the 
matter Ending lbefqe the.agescy he serves , I  i ' tx  1:) ty preceding period of'a year. I I 
unless he h& served there no more than 60 , ' I *  _... 
days during the past 365 (18 U.S.C.$0 203 ' / I ,  Z L d 

ound by this restqaint 
the matter is not one in 

, 
I cludes him from acting as agent or attorney 

' only (1) in a matter involving a specific 
T I C ;  * ;-, flarty or parties in  which he has participated I 1 

- r *  v.,;,personAllyand Bubstantially in his,govern- 7' 
' 1;d .J z j  mentill'capacity. and,(2) in a matter involv

, l el ' ~  1 ing a'specific party-or barties ,which i s  I: 

I >  I II beforerhis department ,or .agency, If.he has : 
i , ' S I  served therein rhore than 60)days year , 

his spouse,, minor child, outside .pusiness I '  
ahxiate  or y k o n  with whom hy Is,"ego$- t .  ., I l l  ! 'Yi ) I l l  !VIating for 'employment has a financial interesf . . . .  
(18 U.S.C. 5 208). 

r i i '  1 )  . I  t ' 2  kI: l l ,z : l  1 N e w ~ l 8U.S.Cr0 :207, Subsections (a) '1" ):, 
3;; He may, not, ?after his Governmen! and (b) of this section contain >postemploy-I J '. I j ,
emblbyment has ended, represent anyone ment prohibitions applicable to persons who - . 
other ihan the United States in connection have ended serviceas officers or 

I ' '  , with a matterin which the United States is a I )  I I r l i

' " part), or has' an interest agencies or the District of Col 
ticipated personally an prohibitions for persons who have served as 

I j 
I ppedih GovmyneyJ #ployees ar 

I as for persons who have grformed regul . 

4It will beisyen that paragraphs,2pi3,i~nd E8 U.S.C. 3 207 .' . 
':' for special Government employees are the 

same as the corresponding paragraphs for 
t 1 207. a former gffxer is provbited $COT 

becoming a representative in the same 
which he had 'personal and sudstantial . . . .  responsibility as a former officer. Former, executive ,branch 

Subsection [202] 

1 Government employee 
6 1 to two; and only two,l situation 

bm'him from rendk 
before the Government on behalf of others, 
for compensation, in relation to a matter a direct and substantial interest, and in whikh the brson'par

ti personally tialiy.9 
h1I.l 'I 

F 

'See generally Carolyn Elefant. When Helping Others I s  a Crime: Secrion 205's Resrricrion on Pro Bono Representation by Federal Atrorneys. 3 Geo. J. LEGAL 
ETHICS719 (1990) (exploring 5 205's legislative origin in 1885; arguing that providing an exception to 8 205's ban on outside n ies to allow federal ptorneys 
to perform pro bono work, to the extent that no actual conflict of interest is created,would not frustrate underlying policies). [ I  

828 C.F.R.pt. 45, npp. (1994). 

918 U.S.C. 5 207(a)(1)(1988).i 1. 1 I 1,) ,! 1 1 1  ' I  
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Particutar Matter I I 

rm ‘particular matter’ 
application, request for a ruling or determination. rulemaking, 
contract, controversy, claim, charge, accusation, arrest, or 
judicial or other proceeding.”P I 

‘ / 

An ABCMR Petition Is Not the Same Particular 
Matter as rhe Underlying Administrative Board 

1 
Colonel Esquire’s representation before the ABCMR would 

not be prohibited because such representation would not be 
the same particular matter in  which he was involved as a 
Reserve officer providing defense services. The ABCMR’s 
jurisdiction is collateral to both courts-martial and adrninistra
tivel boards. The ABCMR remedies often are considered 
elpitable in nature and new facts may be adduced, such as Mr. 
A’s good conduct and citizenship during the time following 
the original board. Consequently, his representation before 
the ABCMR would not be the same particular matter in which 
h’e took action as a defense counsel. Consideration of the 
ABCMR petition as a “new matter” is important to the rest of 
the discussion. It is one thread that repeats itself throughout 
the four separate regulatory patterns. 

Title 18 HasNot Been Applied to 
I 

Title 18 U.S.C.has not been applied to government defense 
counsel performing their assigned’duties. Former active duty 

p5	military defense counsel may participate as retained civilian 
counsel on appeal without violating 18 U.S.C. Q 207.11 In 
1970, TJAG’s Military Affairs Division provided an opinion 
in a conflict of interest situation involving a Reserve judge 
advocate officer. The officer had been released from active 
duty at the end of his obligated tour after serving as a defense 

8 207(i)(3). 

IIMilitiuy Akf& Div JAGA14815 (5 Nov. 1970). US diges 

IzId. See also United States v. Andrews, 21 CM.A 165.44 C.M.R.219 (I 
act for an accused immediately after his release); Coles, Manter & Watson v. Denver Dist. Ct..493 P.2d 374,375 (Colo.1972) (homer public defended who estab

counsel. Tbe Military Affairs Division determined that Q 207 
did not apply because a defense counsel does not participate 
“personally and substantially as an officer, ,or,emplbyee, 
through decision, approval, disapproval, recommendation, the 
rendering of advice. investigation, or otherwise, while so 
employed.” The full opinion observed that a defense counsel 
has no power or authority in connection with the enumerated 
activities. Instead, a defense counsel represents a party whose 
interests are adverse to the government. Defense counsel has 
no access to inside information and would not be ‘:switching
sides.”’* ,, . I 

18 U.S.C.0 208 
“ 1  

ne1 Esquire would have a financial interest in 
Mr. A’s case, he would not be participating in the ABCMR 
case as a government officer. Therefore, 18 U.S.C. Q 208 
would not prevent his representation of Mr. A as a private 
attorney. . . . (  

Traditionally, only the Attorney General of th 
States’may make a definitive interpretation of a iriminal 
statute.I3 Because ihe ‘proposed ABCMR representation, 
involved the interpretation of federal criminal statutes, 
Colonel Esquire was advised to seek her opinion. 

Stanhrds of Conduct 

In the second area, Colonel Esquire’s letter‘ 
request for an advisory opinion by an agency ethics officiaj 
with respect to standards of conduct issues.14 Professional 
Responsibility Committee (PRC) Opinion 81-1 held that a 
Reserve judge advocate officer may not use his or her legal 
assistance duties to gain private practice clients.15 The SER 

office for private gain, using 

Service 9 (25 Mar. 1971). 
I ’ 

General Corps officer released from active d 

lished private law firm had no ethical conflicts of interest precluding representation in private capacities of same defendants in same cases because employment “in 
the public defender’s office” was not the type of public employment contemplated by EC 9-3 and DR 9-IOl(B). MODELCODEOF PROFESSIONALR~s~oNs ie i~rrv  

B) (avoidingeven the appearance of professional impropriety)).
I 

U.S.C.##  51 1-513 (1988) (Attorney General to advise the P 
Bur t$ 43 Op. Atty. Gen. 66 (1980). The opinion’s footnote states: 

Attorneys General have opined that they do not have the authority to 
because the requestor has any real concern about his authority, but 
States. have insisted upon such an opinion for their benefit. . . . I ask 
that the Attorney General will not issue opinions solely because they 
and that opinions related to business transactions with the governmen
uine issue of law arising in the administration of a department. 

Id. n.+ (citations omitted). 
8 , 

The Ethics Reform Act of 1989 gave the Office of Government Ethics (OGE) authority to issue regulations interpreting 18 U.S.C. 208. This authority to inter
pret s 208 has been delegated IOagency Ethics Counselors. See JER,supru note 3.8 2635.401-.403. ch. 2 (reprinting 5 C!F.R.# 2635.401403) 
Also. the OGE expects IO publish propod regulations interp I *  

1 , 

14JER. supru note 3.0 2635.107. ch. 2 (reprinting 5 C.F.R.5P 

ility Committee Opinion 81-1 reporred reinafter PRC Opinion 81-11. The dommittee commented (at 
footnote 1) that even if the attorney had Seen the clients at thc legal assistance officeas ‘‘privateclients.” A m y  Regularion 600-50. Slcurdnrds of Conducr, would 
have been violated because government facilities cannot be uscd for a private purpose. DEP’T REO.600-50,PERSONNEL-GENERAL: OFOF ARMY, STANDARDS 
D U FOR OF THE ARMY~ DEPARTMENT PERSONNEL (28 Jan. 1988).(superceded by the JER. wpru note 3, which now controls standards of conduct). ~ 
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govehment property for unauthorized purposes,: andrusing 
official time for unofficial objectives.16 Chapter5 pf the -JER 
prohibits soliciting DOD personnel who $re junior: lob rank$ 
However,' Colonel ]Esquire's proposed representation 'would 
be proper because there was neither [misuse of positionlnor 

I 

b I , 

Professioml Condu 
J ,  ; ' I ,  

ethics issues arising un 
26, the SOCO's response served as an informal, advisory 
ethics opinion.*s Under Army Rule 1.5(h) (Fees), a lawyer 
cannot accept a paying $elf-referral foh the same general mat
ter, but may rake a new mutter unless his or her official posi

sional impropriety), the broadly sweeping predecessor to 
Army Rule 1.11, is in accord. There the committee empha
sized the impomnce af not hindering agency recruiting with 
unnecessziry future practice limitations.20 ,

1 , I ' I , , 'I1 ) . 

Neither Army Rule 1.5(h) nor 1!11 were bars: 'First.1 
Colonel Esquire had not participated as a "public officer or 
employee" by$firoviding defense selvices.' Second, the 
ABCMR representation would not be the same "matter:' as the 
original board representation. 

1 '  : I '  : i f  t 4 , i ' '  

('successive Government and Private Employment) generally' 
p&hibits a lawyer from repiesenting h private client in  con
nection with a matter in which the lawyer pkicipated person
ally and substantially as a public officer or employee, unless 

agrees to such representation. Army 
rpart of Rule 1.9(b). that apblie 
e hrm to another, but Rde 1.1 

's  rhtionale'para!iels 	 that of 18 U.S.C. 
e same particular, 
omments indicate' 

that the rule exists tqprevent the power and discretion vested 
in public authority from being uskd for the benefit of a private 

1 ,nnal Opinion0 I342, inter
e appearance of p rop

> . 
I ' 1  1 

I6JER'Ju)h note 3, ch,2 (reprinting 5 CF.R. 85 2635.7023). 

tion das 'used to solicit or obtain a client. A $ ~ y ~ R u l e ~ l ~ l l 	fit from a legal assistance referral. Three Army regulationt+ 
Army$egulatios 210-7. Army .Regulation 27-1. and Arwy, 
Regulation 27-3-provide guidance. A m y  Regulation 310
7,21 which regulates commercial solicitation, did not ,apply at 
all to Colonel Esquire because he pever golicited Mr. A. t , 

1 '  t ' : r 
Under Army Regulation 27-1, an",attorneyis n,ot pe 

to make referrals to himself,or heqelf (while off duty 
an associate ,unless'the services are to be provided free 
Army Regulation 27-3 prohibits attorneys from referring 
clients with whom they have "communicated substantively on 
a legal assistance matter" to themselves "for the same,general 
matter for which the client sought legal assistance, except on a 
no-fee basis."*s New 
appeal are, therefore, 
Neveu'and Mr.Eveland. ,

' R ~ E P ' T  OF ARMY RULESOF ~ ~ N S I O N ~ L  FOR LAWYERSREG.2726, L E m L  SERVICES: C O N D U ~  (IMay 1992) [bereinafter"R 27-26]. A n  ittomy desiring a for-') 
mal ethics opinion must invoke the procedures of Army Rule 9.1, Army Regulation 27-26. which establishes a procedure to research and present a proposed solu
tion through one's technical chain of command to the Departmentof the Army Professional Conduct Council. Army Rule 9.I(c) states: 

which the SQCO tendeqed no opinion. , I I ;  , 

11 : 
1See supra note 4. 

8 , I ,  ' 
ote 4, pam. 4-3b. Army Regulation 27-1 paragraph 4-3c states: 

. ' ? ' I  ) I 1  '7 = 

,- A lawyer (including ReserveComponent members) w ing a nintterhs part of the attorney's official 
Army duties shall not acceDt my salnrv or other DaYments as comoemntion for services rendered to that Mient in a orivate caoaciw aoncem. ing &e same general matte; for which h e  client w& seen in an ofhcial capacity. ,-

I I T , T '  t,:r, , 1 4 ? J ? - I /  I 9  I .  . A , i .  , ,  < I  
* 

C '  
I 

This s e l f -n fed  restriction hos been abandoned in the revised Army Regulation 27-1 (approved and awaiting publication) to not duplicate provisions of the JER 
and the 1993 legal assistance regulation; see id. para. 4-7 (Ethical Standards). 

i .  [ . i d r i ~  ' 1 '  

e on n 6ivilian crimi 
Trial Defense Service (TDS). which has hd separate regulation: Although ~olonelEsquire's k 
civilian criminal matter or to iepreseMhim in the discharge boord. the Mult W& the same. 
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Guard and Reserve Affairs Itbms 
t ' 1 , L {  I .I d' 

Guard and Reserve qffairs Division, OTJAG if
t >!! 

The National Committee for Employer' Support of the 
Guard and Reserve (NCESGR). an agency of the Department 
of Defense (DOD), has prepared two documents regarding the 
new veterans' reemployment law,,the Uniformed Services 
Employment and Reemployment Rights Act of 1994 (USER-
RA). One document is a seven-page summary of the USER-
RA, which 'was prepared for use in training NCESGR 
Ombudsmen. The second document is B fact sheet in a ques
tion and answer format prepared for commanders and judge 
advocates. Both of these documents are available through the 
Legal Assistance Conference and the Reserve Conference on 
the Legal Automated Army-Wide System Bulletin Board 
System (LAAWS BBS). 

I ( I  

The USERRA requires the Secretafies of Defense, Labor, 
and Veterans' Affairs to take such actions as necessary to 

ed to rights and benefits under USE
treach" requirement,
aterials for reserve 

i :  

they will be available on the Legal Assistance C 
thd Reserve Conference of thC M A W S  BBS. 

USERRA training materials m 
briefings provide 

the Department of Labor 
' ing Service (VETS). To 

tive, call the Department of Labor (DOL) at 1-800-442-2838 
and'ask for the name and telephone mber of your local 

I 

I t  : ~ 

o -)Individual questions from service members and employers 
may be referred to NCESGR at 1-800-336-4590. Under 
USERRA the DOL continues to have the lead on enforcement 
of veterans' reemployment rights and benefits. Pefer any 
issues that may arise regarding possible violations of the law 
to a DQL VETS representative. Colonel Patricia H.Laver
dure, United States Marine~CorpsReserve. , 

' ~ 

' The Judge Advocate General's Continuing 
egal Education ( 

( -1  I 

* Following is an updated schedulecof*'heJudge Advocate 
~ p m ~ o n e n tjudge advocates to use in , , !aenemrs CLE On-Sites. If you have my questions concern

conducting professional development Classes regarding the ,ingthe On-Site schedule direct fiema to the local action 
f l  us- for service members. These matenah Will include o f f 1 ~or CpT Eric G. Storey, ehiefj Unit Liaison and Train

a comprehensive one-hour briefing and a fact sheet for service 'ing Office, Guard and Reserve Affairs Division, Office of The 
members. As s e n  as these training materials are completed Judge Pdvocate General, telephone (804) 972-6380. 

TRAINING, A 
I 1  ,I SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) 

4 I /" 

- i , 

6-8 Jan 95 " 	 Long Beach, CA 
78th LSO 
Hyatt Regency 

4 Long Beach, CA 90815 
i 

f "  

21-22 Jan 95 " I 	 Seattl 
6th LSO 
Univ. of Washington. . .  Law School 

I .  Seattle.WA 78205 

~ 	 Holiday Inn (Holidome) 
3405 Algonquin Road 

MG Nardotti MAI John C. Tobin 
BGCullen I Best, Best & Krieger 
MAJMartins . P.O. Box ,1028 
MAJ Hossbach '" ';Riverside, CA 92502 

GRA Rep LTC Menk ' ' j  '(714) 229-3700 

ACGO (1 * MG Gray LTC Matthew L.Vadnal 
RC GO BG Sagsveen 6th LSO 
Int'l-Ops Law MAJ Johnson Bldg. 572 

MAJ Pendolino Seattle, WA 98199 ' 
Dr. Foley (206) 281-3002 

- I  I -

ACGO I MGNardotti ' '  MAJ Ronald C. Riley 
RC GO BGLassart ' 18525 Poplar Ave. 
Int'l-Ops Law LTC Crane Homewood. IL 60430 
Contract Law LTC Krump (312) 4434550 

Rolling Meadows, IL 60008 GRA Rep LTC Menk 
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-- - -  -- 

4UDGE ADVOCATEGENERAL'S, 
SCHOOL CONTI GAL*EDUCATION(ON-SITE) TRAINING, AY 95 (Continued)- -
CITY, HOST UNIT '"AC GO& GO *L > 

,-

DATE SU'BJF.CTflNsTRVCTOWGRAREP 

Fitzsimmons AMC, Bldg.820 Crim Law 

Stouffer-Dallas I 'I 

10th Lso 
NWC (Arnold Auditorium) 
Fort Lesley J. McNair 

? ! ) \  r
18-19 Mar 95 San Francisco, CA 

RC GO 
Int'I-Ops Law 
Contract Law 

>b : I . ? : '  'i; 
BG Magers 

agsveeif f !1584 East ParkridgeD'r. 

MAJ Winn Bldg. 9810,Lee Rd. 
MAJ Hernicz 'I Fort 'Jackson,SC 29207 

'LTCMeidc/BT Storey (803)731-6152 i , .  
, I  , L J hB r I 1 

F 

BG Cullen - ---10th LSO 

MAJ Whitaker 5550 Dower House Road 

MAJ Ellcessor Washington, DC 20315 


MenklCPT Storey (301) 763-321 1/2475 

BG Sagsveen, BIG ,. 717 College Avenue 
Lassart, BG Cu1fe'i.l:Second Floor 

~ , ,r , 

~ SantaRosa,CA 95404 
LTC Bond , . , , I  (707) 544-5858 , :>-3 
COL Reyna 

MAJ Diner 
MAJ Kohlman 
LTC Hamilton 

MAJ DeMoss 
LTC Winters 

fr 

COL George A. Hopkins 
2002 South Holt Road 
Indianapolis,IN 46241 

, (317) 457-4349 . .: 
i ;  

John J. Copelan, Jr. 
ard County Attorney 

115 South Andrews Avenue 
'~~ik-42317 , '  c.:?; 0, 

FortLauderdale, Fl 33301 
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1 

-,
J 4 ’; 1 ‘ THE JUDGE ADVOCATE GENERAL’S a ’‘ i ‘ !I L 

SCH G LEGAL EDUCAmON (ON-SITE) TRAINING Y 95 (Continued) 

- ACGORCGO’ . I ! 

DATE SUBJECTmJSTRUCTOWGRAREE 
v .  < L ’:; 

29-30 Apr 95 Columbus, OH AC Cuthkrt 

,-
83d ARCOM19t.h LSO/ RC GO BG Lassart 

I” ‘OH AFWG ’ .Ad & Civ W J. Frisk 
Best Western-Colum Crim Law M hWright 
888 East Dublin-Granville Rd. 
Columbus, OH 43229 

121st ARCOM 
Corps of Engineer Ctr. 

-~ . Huntsville,AL 35805 
4 i 

’ 

ALAlUUG 
” I t i  

12-14 May 95 	 Kansas City, MO 
89@ARCOM 
3 130 George Wash 
Wichita, KS 67120 

1 1 . , I1 ,  5 

. I 

1. Resident Cobrse Quotas 

General’s School (TJAG 

Resources System (A 

* I 

p’ i f  1 
I 

LTC Bernard B. Downs, Jr. 

HHC, 3d Trans Bde 

3415 M c C l d h  Blvd. , i 

Anniston. AL 36201 


COL Larry Craven 

Office of the Adj General 

Al”: AL-JA 

P.O.Box 371 1 


ortSamHouston , ! 

‘IanAntonio,‘nr 78234 

(210) 221-2208 

DSN 471-2208 t 


2 ,  

AC GO MG Nardotti 
RC GO r BG Cullen 
Contract Law MAJ Hughes 

, Crim Law MAJ A. Frisk 
GRA Rep i - 3~~ COLReyna . 

1 .  
ACGO , 
RC GO c ! B G C  

~ ContractLaw MAJ 
Int’l-Ops Law MAJ Martins 
GRA Rep . .1 ,  

i 

AC GO 

Ad & Civ j ,  1MAJJ?nnh~gs,~,
GRA Rep LTC MeRk ’ 

, I I’ 

I ;  

CLENews 
I 

training office to pryvide you with a screen print of the 
Al’kRS R1 screen showing by-name reservations. ‘’’ r 

A ) I 

8th Senior Officers’ Legal Ofientation 

February: PACOM Tax CLE (5F-F28P). 

-14 April: 136th Basic,Course(5-27�20). 

13-17 February: 59th Law of WarWorkshop (5F-F42). 
r o  1 8 ‘ i  

13-17 Febiary: USAREUR Contract Law CLE (5F-lkE). 

management system. The ATRRS school code for TJAGSA 

you do not have a quota for a TJAGSA CLE course. 
Active duty service members m n quotas through @heir 
directorates of training or th quivalent agencies. 
Reservists must obtain quotas through their unit training 
offices or, if they are nonunit reservists, through ARPERCEN, 
A”N: ARPC-ZIA-P. 9700 Page Boulevard,’St.Louis, MO 
63132-5200. Army National Guard pekonneI request quotas 
through their unit training offices. To verify a quota, psk your 
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27 February-3 March: 36th Legal Assistance Course (5F-s.:30vt E7~2I:JdEy!'!2d JA Warrant Officer Basic Course (7A-
F23). - j  4 E ,  'rftl*'iSsOAO).-. 1 k .IS 

6-17 March: 134th Contract Attorneys' 

nistrative Law for Wilitary Instal
k >  


rocureme 
F 

3-7 April: 129th Senior Officers' Legal Orientation Course 

;bYtblLL" I )  

t'J&e Advocate 

17-28 APrill "d Criminal Law AdvoCa%'jrCdurse (5F-
F34). 

perationall b:aw Seminar (5F-
I , i  >Ckr I ../T 

I \ T E  yr I' ( ' t i  i 1 . I  ' I+<[ . t"I  4 
( l r5  May: y.fith,Law;ior Legal N(;.Ps; Course (512-

L 471DIE/20j30iCr 4 r  ' Oc, 

> I F  A . " l A l1-5 May;. 6th InstallationContractinj Cours~,(SF-FI8). 

15 h Military SJdge'%ourse (5F-
F33):. A':otr J I 1 

22-26 Ma$!)42dki w Course (5F-F12). 

7th Federal Labo:ke'latio& Course 

5-9 June: 1st IntelligenceLaw Workshop (5F-F41). 

5-9 June: 130th Senior Officers' Legal Orientation Coup? 
(5F-F1). 

19-30June: JAOAC (Phase bj\5F-F55). 

5-7 July: 26th Methods, of Iostruction Course (5F-
F70). . ( .  . I 1 , < 1 ' 1 l J  1 I O l . ' ,  

! . r 8 ' - .- ,  j ',I ' 
10-14 h l i f ' - k t h  Legil AUm'iniitrators' kourse 77A

-
~ 2 2 ) .~ 

~ g ) .  
<> '. 
j 14-18 August: 6th Senior q g a l

(512-7iD/E/40/50). ,,
'4 I, 

21-25 August: 131st Senio t tion8 :  
' ' ' 28 August-1 September: 22d Operational Law Seminar 

(5Fh747).
( i r j : z  , y 

6-8 September: USAREUR Legal Assistance CLE (5F-
F23E). 

( 6  , 

i 


( 1  11-15 September: 2d Federal Courts and Boards Litigation 
Course (5F-F14). 

riminal Law Advocac 

3. Civilian Sponsored CLE Courses 

#b ,* L  ' ;  April 1995Y 

3-4, GWU: Procurement Ethics, Washington, D.C. . ,( , , . I I I ,  

,

10 July-15 September: 137th Basic Course 5 2 -
C20).i'! -'El : , I ' , I' ' j',< ,\-J 4 f ,0-13, ESI: eontract Pricing, Washington, D.C. 
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10-14, GWU: Government Contract Law, Washhgton, .' Jgrisdiction 
D.C. 

11-14, &SI: Procukment for Administrators, CORs, andp COTRs. Washington, D.C. 

17. ESI: Protests, Washington, D.C. 

I '17-18, ESI: Award-Fee Contracting: 'The &eathe Use of 
, ,

Incentives, Washington, D.C. c 

19-20, GWU:.)Best-Value Source Selection, Washington, 
D.C. 

19-21,-ESI: Changes, Claims, and Disputes, Washington, 
D.C. 

I # '  

20-21, ESI: Business Ethics 
D.C. 

24-28, ESI:#FederalContracting Basics, Washington, D.C. 

r Services, San Die 

e 27-28, CLA: The 1995 Computer Law Update, Washing
tan, P.C. I . I  

For further information dn  civilian courses, please contact 
the institution offering the course. The addresses 
the September 1W4 issue of The A m y  Liiwyer. 

4. Mandatory Con Legal Education 
and Reportbg Datei 

Jjwisdiction Peoorting Month 
Alabama** , (31 December annually 
Arizona 15 July annually 
Arkansas 30 June annually 
California* p- IFebruary annually 
Colorado Anytime within three 

ictions 

I /  

Delaware 
Florida** 
Georgia * '" 
Idaho 
Indiana 

Minnesota ' 
Mississippi** 
Missouri 

North Cslroiina** 
North Dakota 

I 'Ohio* 
Oklahoma** 
Oregon 1 

' I 

, Penvsylvania** 
' Rhode Island 
South Carolina** 
Tennessee* 
Texas 
Utah 
Vermont 

Virgini 

Washington ' ' .  

West viilginia 

Wisconsin* 

Wyoming. 


For addresses and 

issue of The Army 


*Military exempt I 

Re-porting Month 
3 1 July biennially 
Assigned month trienn' 31 January annudlj 
Admission date triennial1 
3 1 December annually 

> ,1 March annually'
' 1 I

'1 July annually 
' 30 June annually 
31 January annually ' I  

31 March annually 
30 August triennially 
1'August annually 
31 July annually 
1Marchannually , 

' - 1 	1 March annually 
1 August annually ' 
30 days after program 
28 February ahnbally 

' 31 July Annuatly 

i 

' 

3 1 January biennially 
15 February annually ' 
Anniversary of date of birth
new admittees and reinstated 
membkrs report h e r  an initial one
ye& period; thereafter triennial1 
'Annually as assigned . 

' i'30Juneannuallj 
15 January annuall 
1 March annually ' 
Last day of birth month annually 
31 December biennially 

. * 15 July biennially 
''30 June annuall$ 

'31 January trienbally ~ 

30 June biennially 
31 December biennial1 
30 January annually 

. ' . , I  , ~ b I 7 ,  

' I 

[ L 

. . *  I 

' I  ' I 

**Military must declare 

. / ' 1 .  
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,n ~N'A263082a ,'Real Property Gdide+Legal,'hsiMance/li 


AD B164534 
,,:; ? L , f '  ) ? ' * T '  ,I. :c 

JA-261(93) (293 pgs). .. rl 

Office Direktory/fA*267(94) (95 pgs).'
2.a 

Notarial Guide/JA-268(92) (136 pgs). 
r. nr < a > $  '1 I .II I : - I '  

Preventive Law/JA-276(94)(221 pgs). C l  

Office Administration GuideIJA 27164) ' 
F 

$&,'YA
Legal Assistance: Living Wills Gui e/ 

*lyf.BG 
Informdthn Series/JA 269(94)(129 

pgs). ! "lU1 C I 
, 3 1 1 ' I L  1,: 

yment Guide/JA-272(94) ( 
3r.,tf :,I . 

Air Force All States Income Tax Guide-
January 1994. 

AD A282033 

AD A280725 

AD B156056 

AD A274370 

AD A275507 

one copy of a report at no 

Information Ce 

. , n i m l s  v/
cumulative indices. These 

tions to become DTIC users, nor will i 

such as DTIC numbers and titles, will be published in The 
Army Lawyer. The following TJAGSA publications are avail
able through DTIC. The nine character identifier beginning 
with the letters AD are numbers assigned by DTIC and must 
be used when ordering publications. 

Contract Law 

AD A265755 Government Contract Law Deskbook vol. 
l/JA-501-1-93 (499 pgs). 

AD A265756 Government Contract Law Deskbook, vol. 
2/JA-50 1-2-93 (481 pgs). 

Administrativeand Civil Law 

AD A199644 	 The Staff Judge Advocate Officer Manag
er's HandbooklACIL-ST-290. 

*AD A285724 	 Federal Tort Claims Act/JA 241(93) (167 -
Pgs). 

AD A277440 	 Environmental Law Deskbook,JA-234
l(93) (492 pgs). 



AD A283079 Ikfensive Federal Litigation/JA-200(94)
' (841 pgs). 1 I I 4 ;la. 

1 I j l '  

AD A255346 ' <Reportsof Survey and Line of D 
. 1 ' minationslJA 231.92 (89 pgs): 

Government Information PracticedJA

1 .  	 , 
ns/JA-28 l(92) (45 

*ADA286233 	 The 
21q94) (358 pgs). 

AD A273434 	 The Law of Federal Labor-Management 
Relations/JA-211(93) (430 pgs). 

D 

AD A254810 	 Military Citation, Fifth EditioMJAGS-DD
92 (18 pgs). 

'Criminal Law 

AD A274406 	 Crimes and Defenses DeskbooklJA 
337(93) (191 pgs).

f l  
nauthorized AbsenceslJA 301(93) (44 

figs). 

AD A274473 	 Nonjudicial Punishment/JA-330(9 
Pgs). ; 

AD A274628 	 Senior Officers Legal OrientatiodJA 
32q94) (297 pgs). 

A D A  Trial Counsel and Defense Counsel Hand-

AD A274413 	 United States Attorney Prosec 
338(93) (194 pgs) I 

*Internationaland Operational Law 

*AD A284967 Operational Law HandbooklJA 422(94) (273 
,-

P P I - % , 

Reserve Affairs 
AD B136361 Reserve Component JAGC Personnel Policies 

b 1 H ~ I I ~ ~ O W J A G S - G R A + ~ ~ - ~(1 88 PgS). 
1. -

The following CID publication also is available throughp 
DTIC: 

I , . 

AD A145966 	USACIDC Pam 195-8, Criminal Jnvestiga
tions, Violation of the U.S.C. in Economic 
Crime Investigations (250 pgs). 

Those ordering publications are reminded 'that they are for 
government use only. 1 1 

I 

-'*Indicat&snew publication or revised edition. 

2. Regulationsand Pamphlets 

Obtaining Manuals for Courts-Martial, DA Pamphlets, 
Army Regulations, Field Manuals, and Training Circulars. 

(1) The U.S. Army Publications Distribution Center 
(USAPDC) at Baltimore$stockdand distributes DA publica
tions and blank forms that have Army-wide use. Its address 
is: 

Commander I 


U.S. Army Publications 

Distribution Center 

2800 Eastern Blvd. 

Baltimore, MD 21220-2896 


1 

(2) Units must have publications accounts to use any part 
of the publications distribution system. The following extract 
from Department of the Army Regulation 25-30, The Army 
Integrated Publishing and Printing Program, paragraph 12-7c 
(28 February 1989) is provided to assist Active, Reserve, and 
National Guard units. . 

authorized pubiica
tions accounts with the USAPDC. 

( I )  ActiveAnny. , 

(a )  Units organized under a PAC. A 
PAC that supports battalion-size units will 
request a consolidated publicatians account 
for the entire battalisn except when subordi
nate units in the battalion are geographically 
remote. To establish an account, the PAC 
will.forward a DA Form 12-R (Request for 

of a yublications Account) 
DA 12-series forms through 

their -DCSIMor DOIM, as appropriate, to 
the Baltimore USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. 
The PAC will manage all accounts estab
lished for the battalion it supports. (Instruc
tions for the use of DA 12-series forms and 
a reproducible copy of the forms appear'in 
DA Pam 25-33.) 

1 (6 )  Units not organized under a PAC. ,
' 

Units that are,detachment size and above 
may have a publications account. To estab
lish an account, these units will submit a 
DA Form 12-R and supporting DA 12-series 
forms through their DCSIM or DOIM, as 
appropriate, to the Baltimore USAPDC, 
2800 Eastern Boulevard, Baltimore, MD 
21220-2896. 

JANUARY 1995 THE ARMY LAWYER * DA 'PAM 27-50-266 87 



(c) , Staff sections of,FQAs, MACOMs. 
installations, and combat divisions.;)These 
staff sections may establish a single account 
for each myjor staff element. .To establis 
an account, these units will follow the pro
cedure in (b)above. * .  I ' I t 1  1 " /  i 

1 I '  (2)'  ARNG,urzitsdmt ore company size to 
State adjutants' general. To establish an " b \ /  

account, these units will submit a DA Form 
12-R and supporting DA 12-series forms, ! i I 

I !  ' through their State adjutants general to the ' 

Baltimore USAPDC, 2800 Eastern Boule
vard, Baltimore, MD 21220-2896. / '  

( 3 )  USAR units that are company size 
and above and stafisections from division 
level and above. To'esbblish 'an account, 
these units will submit.a DAaForm 12-R and 
supporting'DA 12-series foms throukh their 
supporting installation and CONUSA to the 
Baltimore USAPDC, i2800 Eastern Boule 
vard,'Baltimore. MD 21220-2896. L 

(9) $Jnits$ha\,qequire)publication$that are no[ wr.-tf?elr ini
tial distribution list can requisitipn ppblications using DA 
Fom 4569. All DA Form 4569 requests will be sent to the 
Balths6~~USAPDC:2BOQ:Eastern Boulqvard, Baltimore, MD ,

21220-2896. Yuulrfiay keaCh:this office at q410) 671-4335. 

(5) Civiliansl'can obtain' DA Pams vhrbugh Jibe Natidnal 
Technical Information SenfiGe (N"IS),%8!5 Port Royal Road, 
Springfield, Virginia 22161. You may reach this office at 
(703) 48726d4.' , ' 'a1 ' 1 r  ..iJ 

( k  ; 1 

(6) Navy, Air Force, and MarinevCorps judge advocates 
can request up to ten cdpiek-oofDA Pams by writing to 
USAPD N: DAM-APC-BD, 2800 Eastern Boulevard, 
Baltimo ach this office' 'at 
(410) 671-4335. 

access to the LAAWS 

access. Whether you have Army access or DOD-wide access, 

all users will be able to download thejTJAGSA publications 


/ l i t ,  

(1) Army a%%ess to3he LAAWS 'BBS id currently 
restricted to the following individuals (who can sign on by 

ial(703)
' ,  

806-5772, or D 
r s  +. i  

(a) Active duty Army judge advocates; 

I 4 b - 0 ' 
* \by 'bivihan httorney d by the kht 

of the Army; ! I  

(d) Army Rese y NG judge advocates 
not on active duty,(access to OPPN zqd RESERVE CONF 

1	 . i '
only); 

, IE ! 1 ': ' [  WL,! I . * J \  

(e) Act serve, or NG Army lega istra
tors; Active, Reserve or NG enlisted personnel (MOS 
71DnlE); 

' >  ' 1  ( , I . ] a . 
, I  I I ' I  

( f )  Civilian :legdl silj~pbrt:staff employed by the 
Army Judge Advocate General's Corps; 

I .  : 4 ! I  I I , r r i r r :  ' r 

(g) Attorneys (military and civilian) employed by 
certain supported DOD agencies (e.g. D 

I I 

ers-ServicesWastiington);
' ' j  ~ .! ' 1  rp;-'l, ' L 

' )  L ' 1 1  

I ' < .  5 

1 '  1 (4)  . ROTC elements. TQ establish an 
account,'ROTC regions will submit a DA 
Form 12-R and supporting DA 12-series 
forms through their supporting installation 

SIM to the Baltimore 
astern Boulevard, Balti

more, MD 21220-2896. Senior and junior 
ROTC units will submit a DA Form 12-R' 
and supporting DA 12-senes forms through 
their supporting inStallatioh, regional head*'i 
quarters, ahd TMbW DCSIM to the Bal-" 
timore USAPDC, 2800 Eastern Boulev 
Baltimore, MD 21220-2896. 

scribed in [the'pk 
be authorized ddbo 

establish accounts, these unit 

their requests through theft 

DOIM, as appropriate, to Comii'Jdet: I 


USAPPC, ATTN! ASQZ-w; Akxand 
VA 2235k -0302. ' I 1 1  . 

I v I I 

.Specific instructions for establishing ini- ' 
tial distribution requirements kippear in DA ' 
Pam 25-33. 

1 

, \  

I 

< A  


Ifyour unit does not La& opy of bA Pam 25-33, you 
may request %oneby' calling the ore USAPDC at 

(3) Units that haie est d initial distribuhdn require
ments will receive copies ,revised',' and changd publi
cations as soon'as they are printed. I '  "i" ' ! 

I h ; I . r  

. .": i 
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(h) Individuals with approGed: itten exceptions to 
1 1 

I ’ 2 . I 

ceptions to the access policy should be sub
mitted to: 

LAAWS Project Office 
BBS ’sYS0PS - 1  I 

I ,Ste 102 
~ 

1 FortBelvbiri VA 22060-6208 
[ I  is- I 

(2) DOD-wide ‘aC o the LAAWS BBS currently is 
restricted to the following individuals (who can sign on by 
dialing,commercial(703)806-5791. or DSN 656-5791): 

I / 

All DOD personnel dealing with military legal issues. 

bl” 
ne; 8 bits; 1 stop bit; full  duplex; 
100/102 or ANSI terminal emulation. 
tern greets the user with an opening 
ly answer the prompts to call up and 

download desired publications. The system will ask new 
users to answer,several question? and tell them they can use 
the LAAWS BBS ’ after they receive membership confirma
tion, which takes approximately twenty-four to forty-eight 
hours. The Army Lawyer’will publish information on new 
publications and materials as they become available through 

p, theLAAWSBBS. 

r qownloading Files from the LAAWS 
I i 

(1) Log onto the LAAWS BBS using ENABLE, PRO-
C O W ,  or other telecommunications software, and the corn-! 
munications parameters listed in subparagraph c. above. 

i 
(2) If you have never downloaded files before, you will 

need the file decompression utility program that the LAAWS 
BBS. uses to facilitate rapid transfer over the phone lines. 1 

This program is known as the PKUNWP utility. For Army 
access users,,to download it onto your hard drive, take the fol
lowing actions (DOD-wide access users will have to obtain a 

I 

(a) When asked to select a “Main Board Com
mand?” enter [d] to Download a file. 

select the Automa
tion Conference by enteriag [12] and hit the enter key when 
asked to view other conference members. 

u have joined the Automat 
ence. enter [d] to Download a file off the Automation Confer
ence , < ’ [ ‘ :  I 

P I 

(d) When prompted to select a file name, enter 
[pkzlIO.elie]. This is ZIP utility file. ‘ 

(e) If prompted ’to select a communications proto

col, enter [XIfor &modem protocol. 
’ I ’  

(f) The system will respond by giving you data 
such‘as download time and file size. You should then press 
the F10 key, Which will give you a topline 
using ENABLE 3.XX from this menu, selec 
lowed by [r] for Beceive, followed qy [XIfor X-modem proto
col: The menu will then ask for a filelpame. Enter 
[c:\pkz{lO.exe]. 

I 

(g) If you are using ENABLE 4.0 select the PRO-
TOCOL option and select which protocol you wish to use X
modem-checksum. Next select the RECEIVE optibn and enter 

me “pkzll0.exe” at the prompt. 

(h) The LAAWS BBS and your computer will take 
over from here. Downloading the file takes about fifteen to 

’ ty minutes. ENABLE will display informatio 
tge transfer as it occurs. Once the op 
e BBS,’will display the message ,“File transfer 

completed” and information on the file. Your hard drive now 
will have the compressed version of the decompression p 
gram needed to explode files with the “.ZIP” extension.. , 

I .  3 (i) When the file transfer is complete; enter [a] to 
Abandon the conference. Then enter [g] for Good-byeto log
off the MAWS BBS. 

Q )  To use the de program. you will 
have to decbmpress. or “explode,” the program itself. To 
accomplish this, boot-up into DOS’and enter [pkzllO] at the 

mpt. The PKUNWP utility kill then execute, con
s files to usable format. When it has completed this 

process, your hard drive will have the usable, exploded ver
sion of the PKUNZIP utility program, as well as all of the 

pression utilities used by the LAAWS 

1 ‘  

, (3) To download a file, after logging onto the, 
LAAWS BBS, take the following steps: 

(a) I+Whenasked to select a “Main Board Com
mand?” enter [d] to Download a file. 

(b) Enter the name of the file you want to down
load from subparagraph c, below. A listing of available files 

d,by selecting Eile Directories from t 

1 

(c) When prompted to select a communications 
protocol, enter [x) for X-modem (ENABLE) protocol. 

J I (d) After the LAAWS BBS responds with the time 
and size data, you should press the F10 key, which will give 
you the ENABLE topline menu. If you are using ENABLE 
3.XX select [fl for Eles, followed by [r] for Eeceive. followed 
by [XIfor X-modem protocol. If you are using ENABLE 4.0 
select the PROTOCOL option and select which protocol you 
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wish to use 21-modem-checksum, , pexl selecf the WCEIVE 
option. 

1(0 The compute dve; froth here.' Once' thd 
ope&tion'id"completethe BBS will display the message "File 
transfer completed.." and information on the file. 'The file you 
downloaded will have been saved on your hard drive. 

, . . , I  

After &hefile transfer is completdi 'Ibgt 
off of the LAAWS BBS by entering [g] to say Good-bye 

I I  I ,' r r l l  
(4) To use a dow aded file, take the following 

steps:* 13.!1 I 

(b),Af the file was compressed (havingithe ".ZIP" 
extension) LOUtwill have to "explode" it before entering the 
ENABLE program. From the DOS operating 'Systern,C:\i 
prompt, enter [pkunzip(space}xxxxx.zip] (where "xxxxx.zip" 
signifies the name of the file you downloaded,from the 
W W S B B S ) .  The Zrp utility will explode h e  com-, 
pressed file and make file with the same name, but,with 
a new ".DOC" extension. 
the,exploded file "XXXXX 
in:jxuqgraptij ,'(4)(a),, I 

"e. ''FJAGSA Publicarions'Avail&le Through the'LAAbS 
BBS.' The following is a cuhent l is t  bf TJAGSA publication$ 
available for downloading from the LAAWS BBS (Note that' 
the date UPLOADED is the month and year the file was made 
available on the BBS; publication date is av thin each 
publication): , I1 

I > " t l r l  - l , ~ * ~ I ,* - I  I, , L ; r l l  
RESOURCE.UP June 1994 A Listing of Legal Assis

tance Resources; June 

1994 AF AllStatesrI%h 
- ' Tax Guidd'for'h%'hh' '' "' 1993 state income tax 

I I I " l  

FILE FqME UPWADED ,;.,DESCRIPTIONjI 

BBS-POLZIP December 1992 Draft of L h W S  
* Id / 	 I pperating proceduep for -

TJAGSA policy I , 
counsel representative. 

F 
f. 1BULLETINZIP Jan of,educational tele

s(, I I : ,,:yipon programs main
tai edinthevideo: -<\  !- iilr ,';J"1 2  
In ormation library at 

A . I P 

F0IAPTl.ZIP May 1994 Freedom of Information 
I ' / '  'Acf'Guide and Privacy Act 

Overview, September ' ~ " ~  
Freedom of InfoimaBbn- T P / (  -

Act Guide and Privacy ,Act 

ram. Download' L 

1 
I to hard only source disk, 

tion-PartrA, August 
I I ( , ) I  

JA210.ZIP November 1993 Law of Federal Employ
ment, September 1993. , 

I r: 

JA211.ZIP of Federal Labof-; 
Management Relations, 

! I 11,. 'November 1993. 
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FILE NAME I .UPUMDED $ ’  IBESCkIPTION ,’ ‘ I  FILE NAME *’ ‘‘UPLOADED ‘A- DESCRIPTION. * 

>1992 Reports of SurVey aid JA275.- I -I August i993 Model Tax AssisbnceAo-‘ 
P Line of Duty Determina-

tions-Programmed 
Ingtruction.

( 1 
JA276.m July 1994 Preventive Law Series, 

JUIJ 1994. “ A I  9 f 

1994 Environmental Law Desk- k’ ’ 

book, Volume 1 ,  February 
1994. ‘ 

JA281 .ZIP Ndvember 1992 15-6 Investigations. 

I 
7.1 I. I I JA285.m p 13anuary 1994 Senior Officer’sUgal I . 

I JA235 .k  	 Government Information k : j  1 f Orientation Deskbook, 
Practices Federal Tort t ’ - - 1 . i  January 1994. 

- 1  Claims Act. ,, 
, ,  f.‘Jl::I. r, ’ i ;  

SJA Office Mhtiager’s i; I !JA2hQIIZIP .Septembkk 1994 Federal Tort Claims Act, Handbook.. a August 1994. 

JA26O.ZIP ‘%arch 1994 Sdldiers’ k Saiiors’ Civil Unauthorized Absences 

Relief Act, March 1994. Rogrammed Text,August i 

1993. 

Legal Assistance Real 

hoperty Guide, h e  1993. Trial Counsel and Defense 


Counsel Handbook, May 
1993. 

1 1 - ‘ j  * I  
JA32O.ZIP January 1994 	 Senior Officer’s Legal Ori

entation Text, January 
1994. 

P a . I P  

JA330.m Janu&y i994 Nonjudicial Punishment 

sumer Law Guide-Part A, 5 Programmed Text, June 
May 1994. L ?  

I 
, _  

, & 1993. 
5. 1 I : . e [ ! \  1- i ’ I  
Legal Assistance Con- JA337.ZIP October 1993 Crimes and Defenses 
sumer Law Guide-Part B, ’ i r  

,July 1993. 
8 . i 

JA4221.ZIP April 199d Op Law Handbook, Disk 1 
of 5. April 1993. 

Directory, July 1994. 
J April 1993 Op’La 

JA268.ZIP I ’  March 1994 ‘ LegaJ Asshtancd Notarial of 5, April 1993. 
Guide, March 1994. 

JA422 April 1993 H 
I

JA269.ZIP January 1994 Federal Tax Information 
, - /  f 

&I 
Series;.December 1993 

JA4224.m April 1993 Op Law Handbook, Disk 4 
JA271.ZIP Legal Assistance Office -, of 

rl 
5. April 1993 

p 

JA4225: 1993: Op Law Handbook, Disk 5 
of 5, April 1993. 

JA272.m February ’1 
JA501- i ~f TJAGSA%ontr;i& Lgw 

> I ?  Deskbook, Volume 1, May
P 1993. 

J 
JA501-2.m June 1993 TJAGSA Contractbw ‘ I  :’ 

I f  Act‘utline Zln . I ’ I Deskbook. Volume 2, May 
I ,  ! I ,  1 1993. 
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ZIP July 1994 :I ContractAttorneys lJA509-l.ZIP:, NoyeTber 1994 &deralOourtandBoard 
Course Deskbook, Litigation Course,Part 1, ,-
I. Part 1, July 1994. 1994. 

< 1 7- - 5 1 - c 
1 1 - . 1 . i  t 1994 Federal Court and Board

J 
Course Deskbook, Volume ,Litigation,Course, P p  2,_.. ,

Ir. L .  

I,Paa2,'July 1994,, I 
1994: ' . 

' ' J  

4 s.. Contract Attorneys'\ lJA509-3.ZLp November 1994 Federal Court and Board 
I ' Course Deskbook, Volume 

I,Part 3, July 1994. 
' - t

lJA509-4.ZIP November 1994 Federal Court and Board 
JA505-'14.ZIPl i' July 1994 Y Contract'Attorneys' LiQgatiop~Course, 

' 1  " 1  Course Deskbook, Volume 
I I '  1. 

1994. 
PartP, 

I,Part 4. July 1994. 
E JASW-l.ZIP,, :Febryary:1994 I iContract,Claims,~Litiga- - 1  

Contract Attorneys' 
I ! :,kt tion and Remedies Course 

Course Deskbook, Volume Deskbook, Part 1,1993. 
,Part 1, July 1994. ! f ' \ I [  .,-I (./ I !  f i  1994 Contract Claims, Litiga-

Contract Attorneys' tion, and Remedies Course 
Course Deskbook, Volume Deskbook, Part 2;1993.> {,I. 

k': I ? I ;I ',i * . \  ' .I I JAGSCH 2 JAG School report t 
Contract Attorneys' t 1 DSAT. 
Course Deskbook, Volume 
11, Part 3, July 1994. 

ilI ,  "I 
YTR93-1.ZIP January 1994 Contract Law Division 

1993 Ypar in Review, Pgr % i  

JA505-24.26' Contract Attorneys' 1,1994 Symposium. 
Course Deskbook, Volume 
I,Part4,tJuly1994. , , I . ! c , .  ' 

Contract Law Division 
1993 Year in Reyiew, Part 

JA506-1.%P ' 1994 Fiscal Law Course Desk- 2,1994 Symposium. 

II,Part 2. July 1994. 

bok ,  Pa4 1, October 
1994. / / 1 Contract Law Division 

1993 Year in Review, Part' 1 

r, 1994 Fiscal Law Course Desk- 3.1994.~ymposium. 

book, Part 2, October 
m93-4.wP , I  January 1994 ,ContracfLaw Division .1994. 

' ( 1  * j ,  J , ! , J  1993 Year in Review, Part 
t b ,  I r 1 4,1994 Symposium.1994 Fiscal Law Course Desk

i
book, Part 3, October Contract Law Division
1994. , i # I  

, I I 'I < I 1993 Year in Revi 

Government Materiel 
1994 Symposium. 

f. Reserve and *NationalGuard organizations without 
organic computer telecommunications capabilities, and indi
vidual mobilization augmentees (MA) having bona fide mili- ' 

1 9 4JA508-2.T ,$c<,~Ap~il, Government Materiel 0- tary needs for these pvblications, may request computer 
,,) ; i . ,,g j , I  I I. ( 1  Acquisition Course Desk- diskettes containing thcpblications listed above from the 

. < - a  I book, Part 2,1994. appropriate proponent academic division (Administrative and ,-

Civil Law, Criminal, t aw .  Contract [Law, hternatiohal hhd I 
JA508-3.m I , April 1g94 Government Materiel I ( I - Operational Law, or Doctrine, Developments, and Literature) 

,., - ,. , , .,I, ,, ,,, . ~ ,  Acquisition Course Desk- at The Judge Advocate General's School, Charlottesville,Vir
.(. L ,I i book, Part 3,1994. ginia 22903-1781. Requests must be accompanied by one 
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51h-inch or 3Winch blank, formatted diskette for each file. 
In addition, requests from IMAs must contain a statement 
which verities that they need the requested publications for 
purposes related to their military practice of law. 

g. Questions or suggestions on the availability of TJAGSA 
publications on the LAAWS BBS should be sent to The Judge 
Advocate General’s School, Literature and Publications 
Office, A’ITN: JAGS-DDL, Charlottesville. VA 22903
1781. For additional infomation concerning the LAAWS 
BBS, contact the System Operator, SFC Tim Nugent. Com
mercial (703) 806-5764, DSN 656-5764, or at the address in 
paragraph b( l)h, above. 

4. TJAGSA Information ManagementItems 

a. Each member of the staff and faculty at The Judge 
Advocate General’s School (TJAGSA) has access to the 
Defense Data Network (DDN) for electronic mail (e-mail). 
To pass information to someone at TJAGSA, or to obtain an 
e-mail address for someone at TJAGSA, a DDN user should 
send an e-mail message to: 

b. Personnel desiring to reach someone at TJAGSA via 
DSN should dial 934-71 15 to get the TJAGSA receptionist; 
then ask for the extension of the office you wish to reach. 

c. The Judge Advocate General’s School also has a toll
free telephone number. To call TJAGSA. dial 1-800-552
3978. 

5. Articles 

The following information may be of use to judge advo
cates in performing their duties: 

Ronald Turner, A Look at Title Vll’sRegu
latory Regime, 16 W. NEWENG.L. REV. 
219 (1994). 

Note, Constitutional Law-Developing 
Guidelines in Fourth Amendment “Clothing 
Cases” After United States v. Butler, 16 W. 
NEWENG.L. REV.289 (1994). 

Note, Constitutional Law-People v. Griggs: 
Illinois Ignores Moran v. Burbine to Expand 
a Suspect’s Miranda Rights, 16 W. NEW 
ENG.L. REV.329 (1994). 

6. The Army Law Library Service 

With the closure and realignment of many Amy installa
tions, the Army Law Library System (ALLS)has become the 
point of contact for redistribution of materials contained in 
law libraries on those installations. The Army Lawyer will 
continue to publish lists of law library materials made avail
able as a result of base closures. Law librarians having 
resources available for redistribution should contact Ms. Hele

na Daidone, JAGS-DDS, The Judge Advocate General’s 
School, United States Army, Charlottesville, Virginia 22903
1781. Telephone numbers are DSN: 934-7115. ext. 394, com
mercial: (804) 972-6394, or facsimile: (804) 972-6386. 

The following materials have been declared excess and are 
available for redistribution. Please contact the library directly 
at the address provided below: 

Office of the Staff Judge Advocate, HQ, 
United States Army Training Center & Fort 
Jackson, Fort Jackson, South Carolina, 
29207-5045. Attn: Ms. Hall, commercial 
(803) 751-7844, DSN 734-7844, has the fol
lowing material: 

South Carolina Code (complete set) 

Office of the Staff Judge Advocate, HQ, 
United States Army Engineering Center & 
Fort Leonard Wood, Fort Leonard Wood, 
Missouri 65473-5000, Attn: CPT Henning, 
commerical (3 14) 596-0624, DSN: 58 1 
0624, has the following material: 

United States Supreme Court Reporter, 
L.Ed.. vol. 1 1  1 

Office of the Staff Judge Advoate, HQ, First 
United States Army, Fort Meade, Maryland 
20755-7900, Attn: MSG Terry Jackson, 
commerical: (404) 362-3345, DSN: 797
3345 has the following material: 

Federal Reporter (complete set) 

. Maryland Code (complete set) 
United States Supreme Court Reporter 

(complete set) 

U.S.C.A. (complete set) 

West Military Reporter and Digest (com
plete set) 

Reduction in Slip Opinions 

The new contract for slip opinions has been awarded. The 
number of opinions received by some offices has been 
reduced. Offices that receive one or two copies of the slip 
opinions (eg., medical commands, military judges) will con
tinue to receive the same number. Offices that receive more 
than two copies, however, will have the number reduced and 
will receive no more than two copies. One copy is for the 
SJA/CJA/OIC and one copy is for the local TDS office. 
Unless we have contacted your office, the number of advance 
sheets and military justice reporters have not been decreased. 

The reduction in slip opinions resulted in significant sav
ings for the ALLS budget. These savings will be used to pur
chase useful items for our libraries, such as CD-ROMs. 
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By Order of the Secretary of the Army: 

GORDON R. SULLIVAN 
General, United States Army

Chiefof Staff 

Official: 

*d-
MILTON H. HAMILTON 

Admin&trative Assistant to the 
Secretary of the Army 

41812 

Depakent of the Amy 

The Judge Advocate General's School 

US Army 

ATTN: JAGS-DDL 

Charlottesville,VA 22903-1781 


Distribution:Special 

~ ~~ 

SECOND CLASS MAIL 

PIN:073388-000 
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